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U.S. Customs Service 


Treasury Decision 


[T.D. 84-176] 


Customs Regulations Amendment Adding France and Belgium to 
List of Nations Whose Pleasure Vessels Are Entitled To Be 
Issued U.S. Cruising Licenses 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
adding France and Belgium to the list of nations whose pleasure 
vessels may be issued U.S. cruising licenses. Customs has been in- 
formed that yachts used and employed exclusively as pleasure ves- 
sels and belonging to any resident of the U.S. are allowed to arrive 
at and depart from ports of both those countries and cruise in the 
waters of both countries without being subjected to formal entry 
and clearance procedures. Therefore, Customs is extending recipro- 
cal privileges to pleasure vessels belonging to any resident of 
France and Belgium. 


EFFECTIVE DATE: These privileges became effective for France 
on June 22, 1984, and for Belgium on June 28, 1984. 


FOR FURTHER INFORMATION CONTACT: Paul Hegland, Carri- 
ers, Drawback and Bonds Division (202-566-5706), U.S. Customs 
Service, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 4.94(a), Customs Regulations (19 CFR 4.94(a)), provides 
that U.S. vessels documented as yachts, used exclusively for pleas- 
ure, not engaged in any trade, and not violating the Customs or 
navigation laws of the U.S. may proceed from port to port in the 
U.S. or to foreign ports without entering and clearing, as long as 
they have not visited hovering vessels. 

Generally, foreign-flag yachts entering the U.S. are required to 
comply with the laws applicable to foreign vessels arriving at, de- 
parting from, and proceeding between ports of the U.S. However, 
as provided in § 4.94(b), Customs Regulations (19 CFR 4.94(b)), 
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pleasure vessels from certain countries may be issued cruising li- 
censes which exempt them from formal entry and clearance proce- 
dures (e.g., filing manifests, obtaining permits to proceed and 
paying entry and clearance fees) at all but the first port of entry in 
the U.S. Yachts or pleasure vessels not carrying passengers or mer- 
chandise in trade are exempt from paying tonnage tax and light 
money in any case pursuant to § 4.21(b)(5), Customs Regulations (19 
CFR 4.21(b)(5)). Cruising licenses are available to pleasure vessels of 
countries which extend reciprocal privileges to U.S. pleasure ves- 
sels. A list of these countries is set forth in § 4.94(b). 

By letter dated June 21, 1984, the Embassy of France, in Wash- 
ington, D.C., informed Customs that the Government of France per- 
mits yachts used and employed exclusively as pleasure vessels and 
belonging to any resident of the U.S. to arrive at and depart from 
ports of France and cruise in the waters of France without enter- 
ing and clearing French Customs, and without the payment of any 
charges for entering or clearing, dues, duty per ton, tonnage taxes 
or charges for cruising licenses. The Carriers, Drawback and Bonds 
Division at Customs Headquarters is of the opinion that satisfac- 
tory evidence has been furnished to establish the reciprocity re- 
quired in § 4.94(b). Therefore, on June 29, 1984, the Director of that 
division determined that, effective retroactively to June 22, 1984, 
France should be added to the list of countries set forth in § 4.94(b). 

By letter dated June 5, 1984, the Embassy of Belgium, in Wash- 
ington, D.C., informed the Department of State, which in turn in- 
formed Customs Headquarters by a letter dated June 26, 1984, that 
the Government of Belgium permits yachts used and employed ex- 
clusively as pleasure vessels and belonging to any resident of the 
US., to arrive at and depart from ports of Belgium and cruise the 
waters of Belgium without entering and clearing Belgian Customs, 
and without the payment of any charges for entering or clearing, 
dues, duty per ton, tonnage taxes or charges for cruising licenses. 
The State Department and the Carriers, Drawback and Bonds Divi- 
sion of Customs are of the opinion that satisfactory evidence has 
been furnished to establish the reciprocity required in § 4.94(b). 
Therefore, on July 3, 1984, the Director of that division determined 
that, effective retroactively to June 28, 1984, Belgium should be 
added to the list of countries set forth in § 4.94(b). 

By virtue of the authority vested in the President by § 5 of the 
Act of May 28, 1908, 35 Stat. 425, as amended (46 U.S.C. 104), the 
President has delegated the authority to issue these cruising li- 
censes to the Secretary of the Treasury by E.O. 10289, September 
17, 1951. By Treasury Department Order 165-25, the Secretary of 
the Treasury delegated authority to the Commissioner of Customs 
to prescribe regulations relating to § 4.94(b) and other sections of 
the Customs Regulations relating to lists of nations entitled to pref- 
erential treatment in Customs matters because of reciprocal privi- 
leges accorded to vessels and aircraft of the U.S. Subsequently, by 
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Customs Delegation Order No. 66 (T.D. 82-201), dated October 13, 
1982, the Commissioner delegated authority to issue these cruising 
licenses and to amend this section to the Assistant Commissioner 
(Commercial Operations), who redelegated this authority to the Di- 
rector, Office of Regulations and Rulings, who then redelegated it 
to the Director, Regulations Control and Disclosure Law Division. 


FINDING 


On the basis of the information received from the Embassies of 
France and Belgium and the Department of State, as described 
above, it has been determined that the U.S. is in possession of satis- 
factory evidence regarding the passage of U.S. pleasure vessels 
through the ports and waters of France and Belgium without their 
being subjected to formal entry and clearance procedures. There- 
fore, France and Belgium are added to the list of countries whose 
pleasure vessels may be issued U.S. cruising licenses. 


List oF SuBJECTs IN 19 CFR Part 4 
Customs inspection and duties, Imports, Vessels, Yachts. 


REGULATIONS AMENDMENT 


To reflect these changes, § 4.94(b), Customs Regulations (19 CFR 
4,94(b)), is amended by inserting, in alphabetical order between 


“Bahama Islands” and “Bermuda”, the word “Belgium”, and be- 
tween “Canada” and “Germany, Federal Republic of’, the word 
“France”, to the list of countries whose yachts or pleasure vessels 
may be issued U.S. cruising licenses. 


(R.S. 251, as amended, section 3, 23 Stat. 119, as amended, section 5, 35 Stat. 425, 
as amended, (5 U.S.C. 301, 19 U.S.C. 66, 624, 46 U.S.C. 3, 104)) 


INAPPLICABILITY OF PUBLIC NOTICE AND DELAYED EFFECTIVE DATE 
REQUIREMENTS 


Because this amendment merely implements as statutory re- 
quirement and involves a matter in which the majority of the 
public is not particularly interested, pursuant to 5 U.S.C. 553(b\B), 
notice and public procedure thereon are unnecessary. Further, for 
the same reasons good cause exists for dispensing with the delayed 
effective date under 5 U.S.C. 553(d)(1). 


INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT 


This document is not subject to the provisions of §§ 603 and 604 
of Title 5, United States Code, as added by §3 of Pub. L. 96-354, 
the “Regulatory Flexibility Act”. That Act does not apply to any 
regulation such as this for which a notice of proposed rulemaking 
is not required by the Administrative Procedure Act (5 U.S.C. 551 
et seq.) or any other statute. 
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EXECUTIVE ORDER 12291 


This amendment does not meet the criteria for a major regula- 
tion as defined in § 1(b) of E.O. 12291. Accordingly, a major impact 
analysis is not required. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, USS. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 

Dated: August 10, 1984. 


B.J. Fritz, 
Director, 
Regulations Control and Disclosure Law Division. 


[Published in the Federal Register, August 17, 1984 (49 FR 32845)] 





Note: This opinion will not be published in a printed volume be- 
cause it does not add significantly to the body of law and is not of 
widespread legal interest. It is a public record. It is not citable as 
precedent. The decision will appear in tables published periodi- 
cally. 


U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 84-679) 


SPEARHEAD INDUSTRIES, INC., APPELLANT Vv. THE UNITED STATES, 
APPELLEE 


(Decided: June 18, 1984) 


Before Kasutwa, Circuit Judge, Cowen, Senior Circuit Judge, 
and BENNETT, Circuit Judge. 


Per curiam. 


DECISION 


The judgment of the United States Court of International Trade 
(Ford, J.), rendered October 7, 1983, in Spearhead Industries, Inc. v. 
United States, No. 83-100, affirming the classification of sets of 
vinyl capes and inflatable vinyl headdresses imported by appellant 

“Toys * * * not specifically provided for: 
Other: 
Other” 
under item 737.95 of the Tariff Schedule of the United States, as 
modified by T.D. 68/9, is hereby affirmed. 

After entry to the United States, the imported items were com- 
bined in packaging of domestic origin with nonimported waterbase 
make-up and reflective adhesive safety strips for marketing as Hal- 
loween costumes. Nevertheless, the capes and headdresses, which 
are reuseable, do possess the capacity to amuse and to serve as 
Halloween costumes, independently of the domestic components 
with which they were sold pursuant to appellant’s marketing strat- 
egy. Most of these domestic components were not reuseable after a 
single Halloween season. Accordingly, as merchandise must be clas- 
sified in its condition as imported, United States v. Baker Perkins, 
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Inc., 46 CCPA 128, 131 (1959), the capes and headdresses were prop- 
erly subjected to duty as toys, rather than merely as parts thereof. 
There has been no adequate showing that this classification by the 
National Import Specialist of the Customs Service (agency) was in- 
correct. Appellant’s efforts to establish affirmatively alternative 
correct classifications are equally unpersuasive. 

The agency classification was not arbitrary or capricious despite 
the fact that it diverged from advice contained in the Reply to In- 
quiry obtained by appellant earlier, in March 1979, from the Min- 
neapolis District Director. That Reply could not have constituted a 
ruling, which was defined in 19 C.F.R. § 177.1(d) (Apr. 1, 1978) to be 
“a written statement issued by the Headquarters Office that inter- 
prets and applies the provisions of the Customs and related laws to 
a specific set of facts.” (Emphasis added.) Both the top and bottom 
of the Reply prominently cautioned that the opinions expressed 
were “NOT BINDING.” Finally, the Reply contained explicit in- 
structions as to how the recipient could obtain a classification that 
would be “binding * * * as to the dutiable status of the * * * 
Intend[ed] * * * import,” if such were necessary or desired. Appel- 
lant simply failed to exercise its duty to protect its own interests, 
see Jacksonville Paper Co. v. United States, 30 CCPA 159, 164 
(1943), cert. denied, 320 U.S. 737 (1943), which could have been ac- 
complished by securing a binding classification in advance of initial 
importation. Appellant will not be heard to complain. 

There has been no contention advanced that the steps undertak- 
en by the agency to classify the vinyl articles when they first ap- 
peared in significant quantity at a United States port of entry were 
at variance with any prescribed agency regulation or procedure, or 
that the classification did not occur within one year of the date of 
entry of the merchandise as required by 19 U.S.C. § 1504(a). It was 
not necessary for the agency to examine, in addition to the import- 
ed articles, the packaging, make-up, and safety tape with which 
they would ultimately be sold. See Carrington Co. v. United States, 
497 F.2d 902, 905 (CCPA 1974). 





United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 1007 
Chief Judge 


Edward D. Re 
Judges 


Paul P. Rao Gregory W. Carman 
Morgan Ford Jane A. Restani 
James L. Watson Dominick L. DiCarlo 


Senior Judges 
Frederick Landis 
Herbert N. Maletz 
Bernard Newman 

Samuel M. Rosenstein 


Nils A. Boe 
Clerk 


Joseph E. Lombardi 


448-317 0 - 84 - 2 





Decisions of the United States 
Court of International Trade 


(Slip Op. 84-88) 


Mapte Lear Fish CoMPANY, PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 81-10-01412 
Before: CARMAN, Judge. 


Memorandum Opinion and Order 
[Judgment for defendant.] 


(Dated August 3, 1984) 


Barnes, Richardson & Colburn (David C. Elliott on the cross-motion) (John J. 
Galvin, of counsel on the memoranda) for ‘ue plaintiff. 

Richard K. Willard, Acting Assistant A.itorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch, 
Civil Division (Michael P. Maxwell on the motion) for the defendant. 


CARMAN, Judge: On March 14, 1980, the American Mushroom In- 
stitute, a trade association representing domestic canners and 
growers of mushrooms, filed a petition for import relief with the 
United States International Trade Commission (the Commission 
ITC), under the provisions of section 201 of the Trade Act of 1974, 
19 U.S.C. § 2251 (1982). The ITC, on March 24, 1980, commenced an 
investigation to determine whether mushrooms classifiable under 
Item 144.20 of the Tariff Schedules of the United States (TSUS) as 
“{mjushrooms, * * * [o]therwise prepared or preserved” were 
“being imported into the United States in such increased quantities 
as to be a substantial cause of serious injury, or the treat thereof, 
to the domestic industry producing an article like or directly com- 
petitive with the imported article,” 19 U.S.C. § 2251(b)(1). Notice of 
the investigation was published in the Federal Register on April 2, 
1980. See 45 Fed. Reg. 21,753 (1980). The Commission’s investiga- 
tion, which included public hearings and consideration of briefs 
submitted by interested parties, resulted in an affirmative determi- 
nation of injury to the domestic industry as a result of increased 
quantities of imports. The ITC, in a report issued in August of 
1980, concluded: 


On the basis of the information developed in the course of 
the investigation, the Commission has determined (Commis- 
sioner Bedell not participating) that mushrooms, prepared or 
preserved, provided for in item 144.20 of the Tariff Schedules 
of the United States (TSUS), are being imported into the 
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United States in such increased quantities as to be a substan- 
tial cause of serious injury, or the threat thereof, to the domes- 
tic industry producing an article like or directly competitive 
with the imported article. 


USITC, Report to the President on Investigation No. TA-201-432 
Under Section 201 of the Trade Act of 1974, at 1. (USITC Publica- 
tion 1089 August, 1980) (hereinafter the ITC Report). 

The ITC Report was transmitted to the President as required by 
19 U.S.C. § 2251(d), and, on October 17, 1980, the President deter- 
mined to provide import relief in the form of increased duties.! On 
October 23, 1980, a Presidential Import Relief Determination was 
published in the Federal Register. See 45 Fed. Reg. 70,361 (1980). 
Presidential Proclamation 4801 was issued on October 29, 1980. See 
Proclamation No. 4801, 16 Weekly Comp. Pres. Doc. 2610 (Oct. 29, 
1980). Pursuant to the determination and proclamation, item 
922.55, providing for supplemental, or cumulative, duties on im- 
ported mushrooms classifiable under item 144.20 of the TSUS, was 
inserted into the tariff schedules. The supplemental duties were in 
the form of additional ad valorem assessments of 30, 25 and 20 per- 
cent, depending upon the date of importation. 

The plaintiff, a Canadian importer of frozen battered and bread- 
ed mushrooms, filed this action on October 14, 1981, challenging 
the assessment of supplemental duties insofar as frozen and bat- 
tered mushrooms were concerned. 

On June 21, 1983, the court issued a memorandum opinion and 
order denying defendant’s motion to dismiss for lack of subject 
matter jurisdiction and for failure to state a claim upon which 
relief can be granted. See Maple Leaf Fish Co. v. United States, 5 
Ct. Int’] Trade —, 566 F. Supp. 899 (1983). In the opinion, the court 
held that subject matter jurisdiction existed under 28 U.S.C. 
§ 1581(a) (1982), and that judicial review in this case extended to 
the issue of whether “the administrative action of the ITC and the 
President [had] been exercised in such [a] manner as to conform 
with the procedural requirements of statutory authority and had 
been performed according to law.” 5 Ct. Int’l] Trade at —, 566 F. 


1 The ITC’s Report to the President recommended that import relief action take the form of quantitative re- 
strictions, or import quotas, for a 3-year period commencing July 1, 1980. The President, however, chose in- 
creased duties as the appropriate form of import relief action. Section 203(bX1) of the Trade Act of 1974, 19 
U.S.C. § 2253(bX1) (1982), entitles the President to take action different from that recommended by the ITC but 
requires him to set forth in a document to the Congress his reasons for taking such different action. The Presi- 
dent cited economic as well as administrative reasons for choosing tariff, rather than quota, relief. 

The court notes in this regard that section 203(cX1) of the Trade Act of 1974, 19 U.S.C. § 2253(cX1), contains a 


legislative veto provision applicable where the President takes action different from that recommended by the 
Commission. The section authorizes the Congress, by a two-House adoption of a concurrent resolution, to disap- 
prove the President’s action and require him to act in conformity with the ITC’s recommendation. A similar 
one-House legislative veto provision, contained in section 242(cX2) of the Immigration and Nationality Act, 8 
U.S.C. § 1254(cX2) (1982), was declared unconstitutional by the Supreme Court in INS v. Chadha, 103 S. Ct. 2764 
(1983). The Court declared that because the legislative veto in the context of the Chadha case constituted an 
exercise of legislative power, the exercise of such power was subject to the standards of bicameralism and the 
presentment clause. Jd. at 2787; see U.S. Const. art. I, §§ 1, 7, cl. 2; id. art. 1, § 7, cls. 2, 3. Because the legislative 
veto provision in section 203(cX1) is not directly implicated in this case, and because the case bears several fac- 
tors distinguishing it from Chadha, the court will not at this point pass upon the validity of section 203(cX1). 
The court does this bearing in mind that any eventual infirmity would in this instance be presumed severable. 
See Chadha, 103 S. Ct. at 2775. 
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Supp. at 903. The case presently is before the court on cross-mo- 
tions for summary judgment. 

As alluded to in the court’s earlier opinion, plaintiff's claim fun- 
damentally seeks to restrict the scope of Presidential Proclamation 
4801 to include only canned mushrooms. As to the assessment of 
supplemental duties on frozen battered and breaded mushrooms, 
plaintiff contends that such action is ultra vires, illegal, and there- 
fore void. 

The plaintiff's assertions principally are grounded upon the lack 
of information and input to the ITC regarding frozen mushrooms. 
In plaintiff's view, the ITC, in its report to the President, made rec- 
ommendations as to all mushrooms classifiable under item 144.20, 
TSUS, although the information before the agency when it made 
its report pertained only to canned, and not frozen, mushrooms.” 
This shortcoming, according to plaintiff, tainted the President’s ac- 
tions with an ultra vires quality since he was not entitled to act 
with respect to goods for which he had not received a report from 
the ITC. Plaintiff's interpretation of the scope of the ITC findings is 
based in large measure on the language of the ITC Report, and sep- 
arate views, which, in the main, discuss canned mushrooms exclu- 
sively. 

Defendant, on the other hand, points out that all of the actions 
taken in this matter were performed properly according to strict 
statutory formulae. In the defendant’s view, once it is established 
that the ITC and the President properly adhered to the prescrip- 
tions of sections 201, 202 and 203 of the Trade Act of 1974, 19 
U.S.C. §§ 2251-2253 (1982) (the escape clause provisions), judicial 
review should be at an end. Defendant therefore maintains that 
the court cannot independently evaluate the ITC’s Report and the 
actions that were taken on the basis of the report since these con- 
siderations have been delegated by Congress to the ITC and the 
President and require discretionary decisionmaking unshackled by 
judicial review.* In short, defendant maintains that as long as the 
President received an affirmative injury report from the ITC, his 
action in prescribing supplemental duties for imported mushrooms 
was authorized by statute and could not be challenged. 

In the court’s opinion, it is evident that in the escape clause pro- 
visions, Congress delegated to the ITC and the President its legisla- 
tive authority in a tariffmaking matter. As such, the actions of the 
ITC and the President are reviewable only to ensure proper con- 
struction of the statutory language, compliance with procedural 
requisites, and whether the scope of delegated authority was ex- 


2 Plaintiff concedes that its imported merchandise, frozen battered and breaded mushrooms, is classifiable 
under Item 144.20 of the Tariff Schedules of the United States. 

3In support of its view regarding the relationship among the International Trade Commission (before 1975, 
the United States Tariff Commission), the President, and the courts, defendant relies principally on Norwegian 
Nitrogen Prods. Co. v. United States, 288 U.S. 294 (1933) (Cardozo, J.), which interpreted section 315 of the Tariff 
Act of 1922, ch. 356, § 315, 42 Stat. 858, 941-43 (repealed 1930). Defendant also cites Chicago & S. Air Lines, Inc. 
v. Waterman S.S. Corp., 333 U.S. 108 (1948); United States v. George S. Bush & Co., 310 U.S. 371 (1940); and 
United States Cane Sugar Refiners’ Ass'n v. Block, 69 CCPA 172, 683 F.2d 399 (1982), in support of its position. 
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ceeded. In the instant matter, the court finds that the ITC and the 
President acted well within these circumscriptions. 


REVIEW OF ESSENTIALLY LEGISLATIVE ACTION 


That the action of the President in imposing increased duties on 
the imported mushrooms represents but one step in the legislative 
process is established by the plain import of the language of the 
escape clause provisions as well as its legislative history. 

The Constitution, of course, commits to the legislative branch the 
power to regulate imports. U.S. Const. art. I. § 8, cls. 1, 3. For a 
period spanning virtually the life of the Republic, aspects of this 
power have been delegated to the Executive Branch. See Norwegian 
Nitrogen Products Co. v. United States, 288 U.S. 294, 308 (1933). In 
most instances, the President is empowered to act upon his own 
finding of certain congressionally declared factual prerequisites. Id. 
at 309; see Ellis K. Orlowitz Co. v. United States, 47 Cust. Ct. 583, 
585, 200 F. Supp. 302, 305 (1961), aff'd, 50 CCPA 36 (1963). Under 
the escape clause provisions, the President is required to consider 
nine factors in determining whether and what method and amount 
of import relief to provide. 19 U.S.C. § 2252(c)\(1)-(9). These consider- 
ation, however, expressly are “in addition to any other 
considerations * * * he may deem relevant.” Jd. In addition, sec- 
tion 202(b\(1), 19 U.S.C. § 2252(b)\(1), reveals Congress’ intention that 
the President be granted expansive discretion in import relief deci- 
sions. Notably, this provision permits the President to decline to 
impose import relief if he determines “that the provision of such 
relief is not in the national economic interest of the United 
States.” Id. A more subjective delegation of the fact-finding func- 
tion would be difficult to fathom. 

The ITC has similar broad discretion. Under section 201(b\(2), 19 
U.S.C. § 2251(b)(2), the ITC in making its import relief report “shall 
take into account all economic factors which it considers relevant.” 
Id. (emphasis added). 

Although the sections cited above contain mandatory contempla- 
tive guidelines, “these factors do not amount to a formula for the 
decisionmaking process which can be judicially reviewed. Although 
the President must consider these factors, he has discretion to as- 
certain their significance and is also at liberty to consider other, 
possibly countervailing, factors.” Florsheim Shoe Co. v. United 
States, No. 83-1371, slip op. at 22 (Fed. Cir. July 12, 1984), aff 6 
Ct. Int’] Trade —, 570 F. Supp. 734 (1983). 

Moreover, the legislative history of the Trade Act of 1974 per- 
taining to the escape clause provisions is replete with reference to 
the “flexibility” to be accorded the President and ITC in making 
these import relief decisions. See S. Rep. No. 1298, 93d Cong., 2d 
Sess. 121, 124, 125, 126, reprinted in 1974 U.S. Code Cong. & Ad. 
News 7265, 7268, 7269, 7270. 
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From the above discussion, it is clear that in the operation of the 
escape clause provisions as they pertain to the granting or with- 
holding of import relief, the ITC and the President act in essential- 
ly a legislative capacity. When such is the state of events, a long 
line of cases, most notably United States v. George S. Bush & Co., 
310 U.S. 371 (1940), indicates that judicial review of the actions 
taken involves a three-pronged inquiry: (1) whether proper statuto- 
ry procedures were followed; (2) whether the statutory language 
was properly construed; and, (3) whether the action taken was 
within the scope of the delegated authority. This is the “Bush re- 
striction.’”’* It is firmly entrenched as it pertains to judicial review 
of Executive action in international trade matters. See Florsheim 
Shoe Co. v. United States, No. 83-1371, slip op. at 21-22 (Fed. Cir. 
July 12, 1984).5 

The court here considers the three-pronged review enunciated 
with favor most recently by the Florsheim appellate panel.® 


PROCEDURAL REQUIREMENTS OF STATUTORY AUTHORITY 


There can be no doubt that in the conduct of the investigation 
and in the decision to take import relief action, the technical stric- 
tures of the Trade Act of 1974 were followed here by the Commis- 
sion and the President. Sections 201, 202, and 203 are quite specific 
and demanding regarding time limits, publication and notice, for- 
warding of information and form of relief. All of these require- 
ments were regularly followed here. 

The ITC, upon receipt of the American Mushroom Institute’s 
trade petition, duly transmitted copies to the agencies directly con- 
cerned, including the United States Trade Representative. See 19 
U.S.C. § 2251(a) (1), (2). The ITC promptly launched its investigation 
and published a notice in the Federal Register. Public hearings 
were held over a 2-day period and interested parties were given the 
opportunity to present evidence. See id. § 2251(b)\(1), (c). A report 
containing the ITC’s findings was made to the President within 6 
months of the receipt of the American Mushroom Institute’s trade 
petition. 


* See Michelin Tire Corp. v. United States, 82 Cust. Ct. 308, 332, 469 F. Supp. 270, 288-89, appeal dismissed, 66 
CCPA 107, 603 F.2d 192 (1979); Berger, Administrative Arbitrariness and Judicial Review, 65 Colum. L. Rev. 55, 
71 (1965). 

5 See United States Can Sugar Refiners’ Association Block, 69 CCPA 172, 177-78, 683 F.2d 399, 404 (1982); 
Montgomery Ward & Co. v. Zenith Radio Corp., 69 CCPA 96, 106-07, 673 F.2d 1254, 1261-62 (1982), cert. denied, 
459 U.S. 943 (1982); City Lumber Co. v. United States, 59 CCPA 89, 92, 457 F.2d 991, 994 (1972); Amity Fabrics, 
Inc. v. United States, 58 CCPA 73, 78, 435 F.2d 569, 573 (1970), cert. denied, 402 U.S. 974 (1971); George E. Bard- 
will & Sons, Inc. v. United States, 42 CCPA 118, 125 (1955); 7:M. Duche & Sons v. United States, 39 CCPA 186, 
191, cert. denied, 344 U.S. 830 (1952); Twin City Milk Producers Association v. McNutt, 122 F.2d 564, 566 (8th Cir. 
1941); National Silver Co. v. United States, 74 Cust. Ct. 18, 26 (1975). 

*Prior to 1980, review of executive actions taken pursuant to sections 201-203 of the Trade Act of 1974, 19 
US.C. §§ 2251-2253 (1982), would have been available in the appropriate United States District Court. Indeed, 
this was part of the holding in Sneaker Circus, Inc. v. Carter, 566 F. 2d 396 (2d Cir 1974). See Sneaker Circus, Inc. 
v. Carter, 457 F. Supp. 771 (E.D.N.Y. 1978), aff'd mem., 614 F.2d 1290 (2d Cir. 1979). The Customs Courts Act of 
1980, Pub. L. No. 96-417, § 201, 94 Stat. 1727, 1728-29 (codified at 28 U.S.C. § 1581 (1982)), however, must be read 
to require that all such actions be brought in the Court of International Trade. See Maple Leaf Fish Co. v. 
United States, 5 Ct. Int’l Trade —, —, 556 F. Supp. 899, 902 (1983). 
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The President, within 60 days of his receipt of the ITC report, de- 
termined the methods and amount of import relief and published 
the determination in the Federal Register. See id. § 2252(b\(1). The 
President then duly issued a proclamation declaring a duty in- 
crease on the threatening article. A document was transmitted to 
Congress by the President that set forth the actions taken by the 
President. This included an explanation of why the President was 
taking action different from that which was recommended by the 
ITC. See id. § 2253(b\(1); supra note 1. It is clear, then, that the 
proper statutory steps were followed. 


PROPER STATUTORY CONSTRUCTION AND SCOPE OF DELEGATED 
AUTHORITY 


A. What Constitutes the ITC’s Finding? 


Defendant urges that the court should only consider the first sen- 
tence of the ITC Report, denominated “Determination of Injury,” 
and appearing on page one of the Report, to be the ITC’s finding of 
injury in this case. In part, the sentence reads “that mushrooms, 
prepared or preserved, provided for in item 144.20 of the Tariff 
Schedules of the United States (TSUS), are being imported into the 
United States in such increased quantities as to be a substantial 
cause of serious injury * * * to the domestic industy.” ITC Report, 
at 1 (footnote omitted). If the court accepts defendant’s view, and 
deems this one sentence to constitute the ITC’s determination, then 
the President clearly was entitled to take import relief action as to 
frozen battered and breaded mushrooms since this merchandise ad- 
mittedly is classifiable under item 144.20. The President would 
have been, a fortiori, within his delegated authority, and, in addi- 
tion, would have properly apprehended the statutory term “such 
industry,” as it is used in section 202(a), 19 U.S.C. § 2252(a), as in- 
cluding the frozen mushroom industry. The court, however, consid- 
ers the determination and separate views to constitute the ITC 
Report. 


1. The Administrative Procedure Act 


The Administrative Procedure Act (APA), 5 U.S.C. § 557(c)(3)(A) 
(1982), requires an agency to state the findings and conclusions 
that underlie its decisions and rulings. Administrative agencies are 
held to this requirement because Congress, in general, does not del- 
egate unfettered discretion to an agency. Administrative bodies, 
therefore, must justify their decisions with specific and supported 
findings. See Burlington Truck Lines, Inc. v. United States, 371 US. 
156, 167 (1962); City of Rochester v. United States Environmental 
Protection Agency, 496 F. Supp. 751, 765 (D. Minn. 1980). 

Defendant correctly points out, though, that the APA cannot 
fairly be said to govern judicial review of the procedures followed 
by the ITC and the President under the escape clause provisions of 
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the Trade Act of 1974. The ITC Report does not represent final 
agency action within APA contemplation. The Report serves 
merely to advise the President and carries no independent legal 
significance vis-a-vis individual rights. 

Notwithstanding this, general principles of judicial review re- 
quire that the ITC, in its section 201 Report to the President, ar- 
ticulate to some extent the findings that underlie its decision. 

Effective judicial review would be paralyzed were an agency not 
required to state the reasons that prompted a particular ruling. See 
the Permian Basin Area Rate Cases, 390 U.S. 747, 792 (1968); WAIT’ 
Radio v. FCC, 418 F.2d 11538, 1156 (D.C. Cir. 1969). This standard 
obviously is necesary for a court to conduct meaningful review of 
an administrative record to determine whether substantial evi- 
dence supports the agency’s decision. Since the ITC Report in issue 
here is not subject to the substantial evidence test, it may be con- 
cluded that somewhat less articulation is required of the ITC. Nev- 
ertheless, the ITC Report must fairly apprise the President, inter- 
ested parties, and the public of the reasoning underlying the rec- 
ommendation. How much articulation is necessary to accomplish 
this will vary on a case-by-case basis conditioned by fairness under 
the circumstances. In Norwegian Nitrogen Products Co. v. United 
States, 288 U.S. 294 (1933), the court recognized that the ITC (then 
the United States Tariff Commission) historically has served as a 
nonpartisan advisory body to the President, and that, therefore, 
procedures before the ITC could not be measured according to gen- 
eral administrative law principles. The court, nevertheless, held 
the ITC to an implied fairness standard in the conduct of its ad- 
ministrative hearings. In the Court’s view, because the statute pro- 
vided for hearings, the Commission was obligated to make those 
hearings fair. Jd at 321. By the same token here, if the statute calls 
for an ITC Report, that Report must be fair in the sense that it be 
revelatory of the underlying reasoning. For these reasons, the ITC’s 
Report and Separate Views of the Commissioners constitute the 
“finding” of the Commission. 


B. Did the ITC and the President Exceed Delegated Authority or 
Misconstrue the Statute? 


The plaintiff points to language throughout the ITC Report’s 
Separate Views of the Commissioners that repeatedly mentions the 
canned mushroom industry as bearing the brunt of the injury 
caused by increased imports. For example: 


We have determined that the appropriate industry against 
which the impact of the subject imported articles should be 
weighted consists of all domestic producers of canned mush- 
rooms. 


ITC Report, at 6 (emphasis added). In addition, the Commission 
stated: 
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In general, the Commission has data exclusively for U.S. 
canning operations which enable us to analyze all factors rele- 
vant to our determination of injury. Production, consumption, 
sales, employment, profitability, capacity utilization, and other 
factors can all be examined for canning operations alone. 


Id. at 14 (emphasis added). 


We have found the domestic canned mushroom industry to be 
in a period of great difficulty and on the threshold of serious 
injury. 

Id. at 17 (emphasis added). 


Taken alone and at face value, it would indeed appear that the 
Commission was considering only canned, and not frozen, mush- 
rooms in its investigation. Appearing on the first page of the Sepa- 
rate Views of the Commissioners, however, is footnote 1, which the 
court finds highly probative regarding the scope of the ITC Report. 
The footnote reads: 


The subject imports in this case are “mushrooms, otherwise 
prepared or preserved,” provided for at item 144.20 of the 
TSUS. While this item includes mushrooms in jars and frozen 
mushrooms, 97 percent of all these imports are in cans. Fur- 
thermore the vast majority of domestic production in these cat- 
egories is canned as opposed to jars or frozen. 


ITC Report, at 5 n.1 (emphasis added). The defendant urges, and 
the court must agree, that the logical inference to be drawn from 
this initial footnote is that the ITC intended to include jarred and 
frozen mushrooms in its Report to the President. It would appear 
that the ITC referred to the subject imports as “canned” in the 
body of the Report because canned mushrooms composed 97 per- 
cent of the merchandise subject to the investigation. An additional 
indicator of the scope of the ITC investigation can be discerned 
from its Notice of Investigation published in the Federal Register. 
That notice specifically stated that all mushrooms classifiable 
under item 144.20, TSUS, were being investigated. See 45 Fed. Reg. 
21,753 (1980). Thus, the President was within his delegated author- 
ity in imposing supplemental duties on frozen mushrooms since he 
had received a report from the ITC with respect to those goods. 
Further, the President was entitled to include the frozen mush- 
room industry within the scope of his import relief determination 
since the ITC report covered that industry.’ 


CoNCLUSION 


For the above-stated reasons, this court finds that the ITC and 
the President followed proper statutory procedures in imposing 


7It should be noted that the ITC in its report took pains to define the scope of the affected domestic industry. 
The principal concern was whether the fresh mushroom industry should be included within the ambit of the 
investigation. Fully one-third of the Report analyzes this issue. To the court, this evinces the ITC’s awareness of 
and sensitivity to the scope issue. The court is not convinced that, after carefully considering the definition of 
the relevant domestic industry, the ITC blithely dismissed the frozen segment of that industry. 


448-317 0 - 84 - 3 
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import relief action in the form of supplemental, or cumulative, 
duties on mushrooms classifiable under item 144.20 TSUS, includ- 
ing plaintiff's imported merchandise consisting of frozen battered 
and breaded mushrooms. In addition, the court finds that such 
action neither exceeded the scope of the delegated authority nor 
misapplied the relevant statutes. Accordingly, defendant’s motion 
for summary judgment is granted. 
A judgment will enter accordingly. 


JUDGMENT 
Court No. 81-10-01412 


MapPLteE LEAF FisH COMPANY, PLAINTIFF v. UNITED STATES, DEFEND- 
ANT 

Before: GREGORY W. CARMAN, Judge. 

This case having been duly submitted for decision and the Court, 
after due deliberation, having rendered a decision herein; now, in 
conformity with said decision, 

It 1s HEREBY ORDERED, ADJUDGED, AND DECREED: 

1. That plaintiff's cross-motion for summary judgment is denied; 

2. That defendant’s motion for summary judgment is granted; 

3. That judgment be entered sustaining the imposition of supple- 
mental duties upon plaintiffs frozen battered and breaded mush- 
rooms in the amount of 20 percent ad valorem pursuant to Item 
922.55 of the Tariff Schedules of the United States. 


(Slip Op. 84-89) 


Ivy INTERNATIONAL, LTD., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 79-9-01390 


(Dated August 3, 1984) 


Before Rao, Judge. 


[Plaintiff's Motion for a Rehearing Denied] 

Murray Sklaroff for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph Liebman, Attor- 
ney in Charge, International Trade Field Office (Susan Handler-Menahem on the 
brief) for the defendant. 


Rao, Judge: This case is before the court on plaintiff's motion for 
a rehearing and to set aside the decision in favor of the defendant 
holding that the merchandise, fabric, in issue is in chief value of 
man-made fibers as determined by the United States Customs Serv- 
ice, and not in chief value of rabbit hair as claimed by the plaintiff. 
Plaintiff asks the court to reconsider its evaluation of the financial 
data submitted as part of plaintiff’s brief and its evaluation of the 
testimony of defendant’s witnesses, particularly with regard to the 
value of the rabbit hair. 
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It was the testimony of plaintiff's witness, Dr. Cecchi, that the 
rabbit hair used in the manufacture of the fabric in question was 
taken from the shoulders of the rabbit rather than from the legs or 
stomach of the animal and that it was white. This would make it of 
the highest quality and therefore more expensive than lower grade 
rabbit hair. 

The testimony of defendant’s witnesses, supported by laboratory 
reports of analyses conducted at the United States Customs Labo- 
ratory in New York, established that the rabbit hair taken from 
the official samples of the merchandise was brown or gray, and of 
low grade. The dichotomy between this testimony and evidence and 
that of plaintiff's witness was not explained by the plaintiff, whose 
legal duty it is to rebut the presumption of correctness which at- 
taches to the Customs classification and who can prevail only if the 
preponderance of the evidence shows a factual and legal situation 
which will enable the court to determine that his claim should be 
sustained. United States v. Magnus, Mabee & Reynard, Inc., 39 
CCPA 1, 7, C.A.D. 455 (1951). 

It is plaintiff's position that it made out a prima facie case 
through the testimony of Dr. Cecchi, who testified as to the cost of 
the various fibers prior to their being woven into a fabric. The 
question on this motion for rehearing is whether the prima facie 
case established by the plaintiff was rebutted by the defendant. 

It is this court’s decision that the prima facie case was rebutted 
by the defendant. 

In its memorandum in support of its motion for rehearing, plain- 
tiff takes issue with the court’s interpretation of the cost of produc- 
tion data submitted as part of its post-trial brief. Even assuming, 
arguendo, that the figures provided were properly arrived at 
through the use of accepted accounting principles, the figures pro- 
vided do not reflect the testimony of the witness. The data in the 
chart provides for a 25% addition of rabbit hair to compensate for 
loss during blending. The testimony of plaintiff's witness, Dr. 
Cecchi, established that at most a 15% addition of rabbit hair was 
made to compensate for this loss. Additionally, Dr. Cecchi testified 
as to the cost of white rabbit hair from the shoulders being 8,000 to 
8,500 lire per kilogram. However, the analysis of the fabric by the 
Customs laboratory personnel who testified at the trail established 
that much of the rabbit hair used in the fabric was gray or brown 
and of poor quality. There was no rebuttal evidence to this testimo- 
ny and it has probative weight. 

It is the burden of the plaintiff to prove its case by the prepon- 
derance of the evidence, and the evidence must be credible. A. 
Millner Co. v. United States, 46 CCPA 97, 100, C.A.D. 706 (1959). 
Many doubts remained, after all the testimony was heard, as to 
whether only white rabbit hair was used in manufacturing the 
fabric at issue, particularly since the plaintiff did not have invoices 
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for white rabbit hair to cover more than approximately one-eight of 
the rabbit hair that was used. 

Thus, the financial data statement does not reflect the testimony 
of the witnesses and the invoices for white rabbit hair do not lead 
to the conclusion that only white rabbit hair was used in the man- 
ufacture of the fabric. Indeed, based on the testimony of the gov- 
ernment witnesses, the conclusion can be drawn that some white 
rabbit hair was used, but some other rabbit hair of lesser quality 
was also used. Since plaintiff has not provided the court with cost 
data of the fabric in which gray or brown rabbit hair was utilized 
as well as some white rabbit hair, it is not possible to arrive at a 
determination as to the cost of the component fibers of the import- 
ed fabrics without resorting to conjecture. 

A rehearing is proper only where there has been some error or 
irregularity in the trial, a serious evidentiary flaw, a discovery of 
new evidence which was not available at the trial, even in the exer- 
cise of due diligence, or an occurrence at trial in the nature of acci- 
dent, surprise, or unavoidable mistake impairing the adequate 
presentation of the case. W.J. Byrnes & Co., Inc. v. United States, 
68 Cust. Ct. 358, C.R.D. 72-5 (1972). None of these factors are 
present in this case. Plaintiff had every opportunity to present its 
case and to rebut the defendant’s evidence. It has not asked the 
court to consider any new or additional evidence that was not 
available at the time of trial. 

We turn next to the question of whether the classification by the 
Customs Service should stand. The fabric in issue is admittedly of 
acrylic, polyester, wool and rabbit hair, with the wool fibers consti- 
tuting such a slight amount of the fibers that they were not even 
calculated in plaintiff's cost analysis. It can, therefore, be conclud- 
ed that the remaining fibers, the acrylic and the polyester, were 
those components which constituted the chief value of the mer- 
chandise. That acrylic and polyester fibers are man-made fibers is 
not susceptible to doubt. 

It is, accordingly, the decision of this court that the classification 
of the merchandise by the Customs Service under item 338.30 of 
the Tariff Schedules of the United States, as woven fabrics of man- 
made fibers, containing not over 17% of wool by weight and not of 
glass, and assessed with duty at the rate of 13 cents per pound and 
22.5% ad valorem, was correct. 

Dated: August 3, 1984. 


(Slip Op. 84-90) 
PPG Inpustries, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 81-9-01273 
Before Rao, Judge. 
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(Dated August 3, 1984) 


Order 


This civil action is before the court on plaintiff's motion to alter 
or amend a judgment, this court’s decision in PPG Industries, Inc. 
v. United States, Slip Op. 83-75. Plaintiff seeks access through dis- 
closure to certain relevant business confidential information under 
administrative protective order or pursuant to judicial protective 
order. 

Defendant does not oppose the request for disclosure but asks 
that plaintiff make a showing of need for the information before 
disclosure of the relevant confidential business information is made 
pursuant to an administrative protective order. 

In plaintiff's moving papers on its motion for review upon the 
agency record, it stated that access to the full record would be re- 
quired for its ‘meaningful and full participation in the review * * * 
of the antidumping duties on unliquidated entries which the stat- 
ute mandates the ITA to perform.” [See page 3 of plaintiff's memo- 
randum in support of its motion to correct diminution of record.] 

Considering the acquiescence of the defendant to the disclosure 
of the information sought under an administrative protective 
order, this court will not require disclosure under court order, 
which is provided for under 19 U.S.C.A. § 1677f(c)(2) if the adminis- 
tering agency denies a request for information, as it is evident from 
defendant’s response to the instant motion that it will grant access 
under its protective order. Should plaintiff's application for access 
to the information be denied by the administering agency, the 
court can then consider an application for an order directing the 
defendant to make the information available to the plaintiff. 

To the extent that Slip Op. 83-75 denies plaintiff's right to access 
to confidential information in a remand of a first annual review of 
a dumping finding under Section 751(2) of the Trade Agreements 
Act of 1979, that decision is hereby altered in accordance with the 
decision herein. It is, accordingly 

ORDERED that plaintiff's motion to alter this court’s decision in 
PPG Industries, Inc. v. United States, 6 CIT —, Slip Op. 83-75, to 
permit plaintiff to participate in the remand proceedings of this 
action with access to relevant confidential business information 
under administrative protective order be and the same hereby is, 
granted. 

Dated: August 3, 1984, New York, New York. 


(Slip Op. 84-91) 


UST, INnc., and TsUBAKIMOTO CHAIN CoMPANY, LTD., PLAINTIFFS v. 
UNITED STATES, DEFENDANT 


Court No. 81-10-01392 
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Before Forp, Judge. 


Opinion and Order 
[Plaintiffs’ motion granted; Defendant’s cross-motion denied.] 


(Decided August 3, 1984) 


Barnes, Richardson & Colburn (Robert E. Burke on the brief; David A. Riggle and 
Thomas M. Keating of counsel) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch; (Sheila N. Ziff on the brief), for defendant. 


Forp, Judge: Plaintiffs have moved, pursuant to Rules 1 and 7 of 
the Rules of this Court, for an order remanding this matter to the 
International Trade Administration (ITA) of the Department of 
Commerce. It is the contention of plaintiffs that its submissions, 
dated August 18, 1981 and September 19, 1981, which were re- 
turned by the ITA, constitute part of the Administrative Record 
and should have been considered by the ITA in its annual review 
made by virtue of Section 751 of the Trade Agreements Act of 1979, 
19 U.S.C. § 1675. 

The submissions, defendant contends, were untimely and, there- 
fore, rejected. Defendant has cross-moved for an order, under Rules 
7 and 56.1, supra, directing this action be submitted for judgment 
on the Agency record. Plaintiffs contend such motion is premature 
and should be denied, since the material they had submitted is not 
part of the Agency record. Defendant has also asserted, as affirma- 
tive defenses, that: (1) plaintiffs have failed to state a cause of 
action upon which relief can be granted; (2) the findings and order 
requested in plaintiffs’ prayer for relief are outside the scope of 
relief available in this action; and (8) plaintiffs, to the extent that 
their complaint is not limited to a challenge of the final results of 
19 U.S.C. § 1675, have failed to invoke the jurisdiction of this court. 

The affirmative defenses are without merit. Plaintiffs have insti- 
tuted this action to contest the “Final Results of Administrative 
Review of Antidumping Finding” concerning roller chain, other 
than bicycle, from Japan (46 Fed. Reg. 44488, September 4, 1981), 
conducted pursuant to 19 U.S.C. § 1675. 

The motion before the court was made by virtue of the invoca- 
tion of such jurisdiction. It is, therefore, apparent that all of the 
affirmative defenses fail, since the court’s jurisdiction has been in- 
voked and the relief requested is within the jurisdiction of the 
court. Therefore, plaintiffs have instituted a cause of action upon 
which relief can be granted. 

This action was the result of an initial antidumping finding pub- 
lished in the Federal Register on April 12, 1973 (88 Fed. Reg 9226), 
T.D. 73-100. The issue raised by the complaint in the instant case 
involves the scope of the finding, i.e., the types of chain which were 
covered by the 1974 dumping finding. The administrative record is 
replete with requests by plaintiffs for a specific definition which 
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would clearly indicate the types of chain intended to be covered by 
the review of the dumping finding. This was necessary because a 
party who failed to provide information with respect to a particular 
type of chain covered by the review would have its liability deter- 
mined by the “best information available”, which is the individual 
firm’s margin on reported sales or two percent, whichever is 
higher. (R 628, Fed. Reg. Vol. 46, No. 172, Page 44488, September 4, 
1981.) 

The court is convinced that a specific definition was not provided 
prior to the final review of the Administrative Review of Septem- 
ber 4, 1981. As a matter of fact, the court has reviewed the letters 
of counsel for plaintiffs requesting a specific definition or replying 
to so-called definitions during the period from March 27, 1980, to 
January 1, 1981. In addition to the four letters during the above 
period, there were additional correspondences and discussions at a 
public hearing, as well as at a meeting of August 18, 1981 (R. 534), 
relative to a definition to indicate the scope of the review. A draft 
definition was provided to plaintiffs in a letter dated July 1, 1981, 
but it was not until September 4, 1981, when the ITA published its 
final determination, that a revised definition of the scope was in- 
cluded. It provided as follows: 


The term “roller chain, other than bicycle chain” as used in 
this finding includes chain, with or without attachments, 
whether or not plated or coated, and whether or not manufac- 
tured to American or British standards, which is used for 
power transmission and/or conveyance. Chain of this type 
which complies with one of the following description is includ- 
ed in the finding: 

A series of alternately assembled roller links and pin links 
in which the pins articulate inside the bushings and the rollers 
are free to turn on the bushings. Pins and bushings are press 
fit in their respective link plates. Chain may be single strand 
having one row of roller links, or multiple strand having more 
than one row of links. The center plates are located between 
the strands of roller links. Such chain may be either single or 
double pitch and may be used as power transmission or convey- 
or chain. 

This finding also covers leaf chain, which consists of a series 
of link plates alternately assembled with pins in such a way 
that the joint is free to articulate between adjoining pitches. 


Notwithstanding the lack of a definitional scope of the review, 
plaintiffs submitted information to the ITA on August 19, 1981, ap- 
proximately two weeks prior to the final determination, which in- 
cluded certain chain subsequently found not to be covered. Plaintiff 
also sent a revised letter dated September 19, 1981, which excluded 
such information on the chains not covered by the review. This was 
the data rejected and returned by the ITA as “untimely” by its 
letter of October 1, 1981 (R. 534-544). 
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By virtue of their uncertainty of the scope of review, plaintiffs’ 
submission of information, while filed prior to the final determina- 
tion, was delayed. It is evident to the court that plaintiffs’ delay 
was through no fault of their own. Indeed, plaintiffs’ action in re- 
questing from the ITA a definition of the merchandise being re- 
viewed was not merely prefunctory, but rather sought after with 
tenacity. 

Parties to the administrative proceedings are entitled to notice of 
the following under the provisions of 5 U.S.C. § 554(b): 


(b) Persons entitled to notice of an agency hearing shall be 
timely informed of— 
(1) the times, place, and nature of the hearing; 
(2) the legal authority and jurisdiction under which the 
hearing is to be held; 
(3) the matters of fact and law asserted. 

In Hide-Away Creations, Ltd. v. United States, 6 CIT —, Slip Op. 
83-1385 (December 21, 1983), the court held a lack of notice of com- 
mencement of an administrative review under 19 U.S.C. § 1675 so 
seriously prejudiced the rights of plaintiff as to warrant a remand. 

The requirement to specify the matter of fact and law was ad- 
dressed in Rodale Press, Inc. v. Federal Trade Commission, 407 F.2d 
1252 (D.C. Cir. 1960). See also, North Alabama Express v. United 
States, 585 F.2d 783 (5th Cir. 1978); Bendix v. Federal Trade Com- 
mission, 450 F.2d 534 (6th Cir. 1971). 


An opportunity to be heard encompasses a notice of hearing, as 
well as the opportunity to know the claims of the appearing party. 
In Morgan v. United States, 304 U.S. 1 (1937) the following com- 
ment was made: 


The right to a hearing embraces not only the right to 
present evidence but also a reasonable opportunity to know the 
claims of the opposing party and to meet them. The right to 
submit argument implies that opportunity; otherwise the right 
may be but a barren one. Those who are brought into contest 
with the Government in a quasijudicial proceeding aimed at 
the control of their activities are entitled to be fairly advised of 
what the Government proposes and to be heard upon its pro- 
posals before it issues its final command. 


Defendant, having returned the information submitted by plain- 
tiff, could not have considered such evidence in its review and cal- 
culations and, therefore, does not have a complete record before it 
for the annual review prescribed by 19 U.S.C. § 1675. The motion 
for review under Rule 56.1 by defendant must, therefore, be denied, 
and plaintiff's motion for remand is granted. 

In view of the foregoing, it is hereby 

ORDERED that defendant’s cross motion be, and the same is 
hereby denied; and it is further 
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ORDERED that plaintiffs’ motion for remand to the Commerce De- 
partment for completion of the administrative record is granted; 
and it is further 

ORDERED that plainitiffs’ submissions of August 18, 1981 and Sep- 
tember 19, 1981, with all original attachments, are found to be, and 
are hereby deemed, part of the original record in this case and that 
plaintiffs shall file the original documents with the court and serve 
a copy on the defendant’s attorneys within five (5) days of receipt 
of this order; and it is further 

ORDERED that all materials, submitted to the court under the 
terms of this order, designated as confidential by the plaintiffs 
when originally submitted to the Commerce Department, are 
deemed part of the confidential record; and it is further 

ORDERED that the Commerce Department will complete its calcu- 
lations under 19 U.S.C. § 1675 et seg. on the products set forth in 
said documents within forty-five (45) days from the date of entry of 
this order. In the interests of uniformity, such calculations will 
apply the same methodologies as were used during the general 
annual review involving the plaintiffs’ transactions for the period 
4/1/79 through 11/30/79 as incorporated in the final determination 
published on September 4, 1981. Plaintiffs will have twenty-five 
(25) days thereafter to comment on the calculations. Thereafter, 
the Commerce Department will report the data it gathered and its 
findings to the court no later than ninety (90) days following the 
date of this order. 


(Slip Op. 84-92) 


BRITISH STEEL CORPORATION AND BRITISH STEEL CORPORATION, 
INC., PLAINTIFFS v. UNITED STATES OF AMERICA, UNITED STATES 
INTERNATIONAL TRADE COMMISSION, DEFENDANTS, ALLEGHENY 
LuDLUM STEEL CORPORATION; ARMCO INC.; CARPENTER TECHNOL- 
OGY CORPORATION; CRUCIBLE MATERIALS GROUP, CoLT INDUS- 
TRIES, INC.; EASTERN STAINLESS STEEL COMPANY; GUTERL SPE- 
CIAL STEEL CORPORATION; JESSOP STEEL COMPANY; JONES AND 
LAUGHLIN STEEL INCORPORATED; REPUBLIC STEEL CORPORATION; 
UNIVERSAL-CYCLOps SPECIALTY STEEL Division, CycLops CoRpPo- 
RATION; WASHINGTON STEEL CORPORATION; AND THE UNITED 
STEELWORKERS OF AMERICA, AFL/CIO-CLC, DEFENDANTS-INTER- 
VENORS 


Court No. 83-7-01040 
Before: BERNARD NEWMAN, Senior Judge. 
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Review of International Trade Commission’s Affirmative Determi- 
nation of Material Injury on Agency Record Pursuant to Rule 
56.1—Stainless Steel Plate From the United Kingdom 


The United States International Trade Commission in a counter- 
vailing duty investigation concerning stainless steel plate imports 
from the United Kingdom made a final determination that the 
United States industry was materially injured by reason of the sub- 
sidized imports. The Commission’s affirmative determination was 
predicated upon, inter alia: a significant volume of imports which, 
on the basis of annual data, had increased during the period of the 
investigation; price undercutting by the imports; and price depres- 
sion. In their motion for review on the agency record under Rule 
56.1, plaintiffs contest the Commission’s determination as unsup- 
ported by substantial evidence and as otherwise contrary to law. 
Held: the Commission’s determination is affirmed. 


Import VOLUME—TIME FRAME 


Plaintiffs’ objection to the Commission’s determination on the 
ground that the Commission has used annual import data and an 
inappropriate time frame is without merit. American Spring Wire 
Corporation v. United States, 6 Ct. Int’] Trade —, Slip Op. 84-83 
(July 11, 1984). It is true that the Commission had quarterly data 
showing that the volume of stainless steel plate imported from the 
United Kingdom had decreased substantially in the most recent 


twelve month period encompassed by the investigation as compared 
with the previous twelve month period. Nonetheless, such recent 
short term downtrend from a high level of imports does not, as a 
matter of law, negate the significance of the increasing absolute 
volume of imports on a long term basis, particularly where the 
record shows that there was declining consumption and substan- 
tially increased import penetration levels. 


PrIicE UNDERCUTTING 

The statute, 19 U.S.C. § 1677(7)(C)\GiiD, which requires the Com- 
mission to consider whether “there has been significant price un- 
dercutting by the imported merchandise as compared with the 
price of like products of the United States” focuses solely on prices, 
and does not mandate any cost analysis or adjustment of prices for 
cost factors respecting the purchase of the imported product. 


PricE DEPRESSION 


In determining whether there was a causal link between imports 
of subsidized stainless steel plate from the United Kingdom and 
price depression experienced by the domestic industry, absence of a 
direct correlation between the volume of imports and declining 
prices of the domestic product does not necessarily exonerate the 
imports as a causal factor of the price depression. The statute’s 
causation prerequisite to an affirmative injury determination is 
satisfied if the subsidized imports contribute, even minimally, to 
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the conditions of the domestic industry, and the Commission is pre- 
cluded from weighing causes of injury. S. Rep. No. 249, 96th Cong., 
1st Sess. 57 (1979). The Court finds there is substantial evidence 
that the significant volume of imports of stainless steel plate from 
the United Kingdom was a contributing factor to the price depres- 
sion experienced by the domestic industry. 


CoMMISSION’S NONRESPONSE TO PLAINTIFFS’ CONTENTIONS 


Under 19 U.S.C. § 1671(d), the Commission in making its final de- 
termination is required to state only the facts and conclusions of 
law upon which the determination is based. The statute imposes no 
requirement on the Commission that it must respond to the argu- 
ments presented by the parties:-appearing before it. Cf; Pasco Ter- 
minals, Inc. v. United States, 83 Cust. Ct. 65, C.D. 4823, 477 F. 
Supp. 201, 218-19, aff'd 68 CCPA 8, C.A.D. 1256, 634 F.2d 610 
(1980). 


[Commission’s affirmative determination of material injury affirmed.] 


(Decided August 6, 1984) 


Steptoe & Johnson Chartered (Michael Sandler and Alice L. Mattice, Esqs., of 
counsel) for plaintiffs. 

Michael H. Stein; General Counsel, United States International Trade Commis- 
sion; Michael P. Mabile, Assistant General Counsel; and Catherine R. Field, Attor- 
ney, for the federal defendants. 

Collier, Shannon, Rill & Scott (David A. Hartquist and Paul C. Rosenthal, Esqs., 
of counsel) for defendants-intervenors. 


BERNARD NEwMAN, Senior Judge: 


INTRODUCTION 


Plaintiffs, British Steel Corporation and British Steel Corpora- 
tion, Inc. (collectively referred to as plaintiffs or British Steel), seek 
review upon the agency record pursuant to Rule 56.1 of the final 
determination by the United States International Trade Commis- 
sion (Commission) that “an industry in the United States is materi- 
ally injured by reason of imports of stainless steel plate from the 
United Kingdom (investigation No. 701-TA-196 (Final)) which have 
been found by the Department of Commerce to be subsidized by 
that Government”. USITC Pub. 1391 (June 1983) at 1; 48 Fed. Reg. 
27454 (June 15, 1983). Plaintiffs challenge the Commission’s deter- 
mination as unsupported by substantial evidence and otherwise not 
in accordance with law. The Commission and defendants-interve- 
nors (domestic producers of stainless steel plate) seek affirmance of 
the final injury determination. 

For the reasons that follow, the Court concludes there is substan-’ 
tial evidence in the administrative record supporting the Commis- 
sion’s affirmative injury determination and such determination is 
in accordance with law. Therefore, the determination is affirmed. 
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BACKGROUND 


Investigation No. 701-TA-196 (Final) was instituted by the Com- 
mission effective February 10, 1983 following a preliminary deter- 
mination by the International Trade Administration of the United 
States Department of Commerce (Commerce) that imports of stain- 
less steel plate from the United Kingdom were being subsidized by 
the government of that country. 48 Fed. Reg. 19048 (1982).1 On 
May 4, 1983 the Commission held a hearing concerning its investi- 
gation of stainless steel plate from the United Kingdom and three 
other investigations involving stainless steel sheet and strip from 
the Federal Republic of Germany, France and the United King- 
dom.2 On June 9, 1983 the Commission issued its affirmative final 
injury determination in its investigation of stainless steel plate 
from the United Kingdom and transmitted its report to Commerce. 
See USITC Pub. 1391 (June 1983). In due course, plaintiffs com- 
menced the present action on July 22, 1983. 

In USITC Pub. 1391 at 3, the Commission noted that it had fo- 
cused its analysis on the causal connection between the condition 
of the domestic industry and the subject imports “because material 
injury to the domestic industries is clearly present’’. See also id. at 
6. As stated in the Commission’s report, “all of the important eco- 
nomic indicators show the significantly weakened conditions of 
these industries [domestic producers of stainless steel sheet and 
strip and stainless steel plate]’. Jd. at 6. The Commission’s analysis 
of the relevent economic indicators was based upon industry data 
for 1979 through the first quarter of 1983; and the Commission 
found that 1979 was the last year “in which the domestic industry 
exhibited a robust economic performance’. Jd. at 6-7. 

Specifically and respecting the plate industry during the period 
investigated, the Commission cited the substantial declines in pro- 
duction, capacity utilization, shipments, employment, hours 
worked, wages paid to production and related workers, and finan- 
cial experience as evidenced by the severe declines in net sales and 
operating profits resulting in the industry experiencing an operat- 
ing loss in 1982. In sum, the Commission found that the domestic 
stainless steel plate industry was “clearly experiencing material 
injury”. Id. at 8. 

Focusing upon the role of the subject imports “in creating the sit- 
uation faced by U.S. producers” (Jd. at 9), the Commission found 
that there is sufficient causal nexus between the imports and the 


1 This affirmative subsidy determination by Commerce was challenged by plaintiffs in Court No. 83-7-01032 
and by Allegheny Ludlum Steel Corporation in Court No. 83-7-01035, which actions are sub judice. 

2 The final injury determination by the Commission contested in this action was one of four determinations in 
a series of antidumping and countervailing duty investigations involving stainless steel and tool sheet products. 
Two of the investigations covered imports of stainless steel sheet and strip from the Federal Republic of Germa- 
ny and France; two investigations concerned imports of stainless steel sheet and strip and stainless steel plate 
from the United Kingdom. Respecting imports from the United Kingdom, the Commission made a negative de- 
termination of injury as to stainless steel sheet and strip (investigation No. 701-TA-195 (Final)), and an affirma- 
tive determination as to stainless steel plate. It is the latter affirmative determination that is contested by plain- 
tiffs in this action. 
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difficulties experienced by the domestic industry. In reaching its 
conclusion regarding causation, the Commission expressly consid- 
ered, among other factors: the volume of imports, underselling by 
imports, lost sales and price depression. 


OPINION 


I. Scope and Standard of Review 


At the outset, it is helpful to briefly review the scope and stand- 
ard of review applicable to the Commission’s injury determinations. 

Under the statute, a final affirmative injury determination by 
the Commission must be sustained unless it is “unsupported by 
substantial evidence on the record, or is otherwise not in accord- 
ance with law.” 19 U.S.C. § 1516(b)(1)(B) (1982). Rhone Poulenc, 
S.A., and Rhone Poulenc, Inc. v. United States, 8 Ct. Int’] Trade —, 
Slip Op. 84-87 (July 19, 1984) and cases cited; American Spring 
Wire Corporation v. United States, 8 Ct. Int’1 Trade —, Slip Op. 84- 
83 (July 11, 1984). See also Armstrong Bros. Tool Co. v. United 
States, 84 Cust. Ct. 16, C.D. 4838, 483 F.Supp 312 (1980), aff'd, 67 
CCPA 94, C.A.D. 1252, 626 F.2d 168 (1980). Moreover, “[t]he court 
may not substitute its judgment for that of the [agency] when the 
choice is ‘between two fairly conflicting views, even though the 
court would justifiably have made a different choice had the 
matter been before it de novo * * * ’.”” American Spring Wire Cor- 
poration, supra, quoting Universal Camera Corp. v. NLRB, 340 US. 


474, 477 (1951). This teaching of the Supreme Court is applicable to 
a review of the Commission’s injury determination. See American 
Spring Wire Corporation, supra; Sprague Electric Co. v. United 
States, 2 Ct. Int’l Trade 302, 310-11, 529 F. Supp. 676, 682-83 (1981). 
Accord, Pasco Terminals, Inc. v. United States, 68 CCPA 8, C.A.D. 
1256, 634 F.2d 610 (1980). 


II. Material Injury 


The following observations in American Spring Wire Corporation, 
8 Ct. Int’l Trade at —, concerning “material injury” are also perti- 
nent to the present review: 


In its final antidumping and countervailing duty investiga- 
tions, the ITC is required to determine whether: 
(A) an industry in the United States— 
(i) is materially injured, or 
(ii) is threatened with material injury, or 
(B) the establishment of an industry in the United States 
is materially retarded, by reason of imports of the mer- 
chandise with respect to which the administering author- 
ity [ITA] has made an affirmative determination * * *. 


19 U.S.C. §§ 1671d(b)\(1) and 1673d(b)(1) (1982). [Footnote omit- 
ted] The Commission must make an affirmative finding only 
when it finds both (1) present material injury (or threat to or 
retardation of the establishment of an industry) and (2) that 
the material injury is “by reason of’ the subject of imports. 





DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 


Relief may not be granted when the domestic industry is suf- 
fering material injury but not by reason of unfairly traded im- 
ports. Nor may relief be granted when there is no material 
injury, regardless of the presence of dumped or subsidized im- 
ports of the product under investigation. In the latter circum- 
stances, the presence of dumped or subsidized imports is irrele- 
vant, because only one of the two necessary criteria has been 
met, and any analysis of causation of injury would thus be su- 
perfluous. 


“Material injury” has been defined by Congress as “harm 
which is not inconsequential, immaterial, or unimportant.” 19 
U.S.C. § 1677(7)(A) (1982). Congress has directed the ITC to con- 
sider “all relevant economic factors which have a bearing on 
the state of the industry,” id. § 1677(7)(C\iii) * * *. [Emphasis 
in original.] 


And as recently observed in Rhone Puolenc. 8 Ct. Int’l Trade at 


In contrast to the dearth of guidelines for the determination 
of threat of injury, the statute contains detailed specifications 
for the determination of material injury. In general, “ ‘materi- 
al injury’ means harm which is non-inconsequential, immateri- 
al, or unimportant.” 19 U.S.C. § 1677(7)A) (1982); 19 C.F.R. 
§ 207.27 (1983). In making an injury determination, the Com- 
mission is required to consider, among other factors, the fol- 
lowing: 

(i) the volume of imports of the merchandise which is 
the subject of the investigation; 

(ii) the effect of imports of that merchandise on prices in 
the United States for like products, and 

(iii) the impact of imports of such merchandise on do- 
mestic producers of like products. 


19 U.S.C. § 1677(7)(B)(i)-Gii) (1982); see 19 C.F.R. § 207.26(a)(1)- 
(3) (1983). 


III. Issues Presented 


Plaintiffs maintain that the Commission’s determination in this 
case is unsupported by substantial evidence and otherwise is not in 
accordance with law in that: 

(1) the Commission erred in finding that the import volumes of 
stainless steel plate from the United Kingdom had increased 
during the period investigated and in disregarding plaintiffs’ data 
showing that the subject imports were declining during the most 
recent twelve month period covered by the investigation; 

(2) the Commission erred by finding that the subject imports 
were underselling stainless steel plate produced in the United 
States and in disregarding the presence of special costs of purchas- 
ing British Steel’s plate which offset any margins of underselling 
found in connection with the plate imports; 
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(3) the Commission erred by finding that the subject imports 
were causing price depression in the United States market and in 
disregarding plaintiffs’ demonstration of a total absence of correla- 
tion between the volume of imports from the United Kingdom and 
United States prices. 

In support of the affirmative injury determination, the Commis- 
sion and intervenors urge: 

(1) The volume of subsidized British imports of stainless steel 
plate was significant both in absolute terms and as a proportion of 
United States consumption (level of market penetration) and such 
volume was increasing during the period investigated; 

(2) The subject imports substantially undersold the domestic 
product as evidenced by selling prices and lost sales. Plaintiffs’ cost 
analysis is irrelevant under the statute which focuses on prices; 

(8) The subsidized imports contributed to price depression experi- 
enced by the domestic industry, and the absence of a direct correla- 
tion between the volume of stainless steel plate imports from the 
United Kingdom and prices for the domestic product is irrelevant. 


IV. Volume of Imports 


We first consider plaintiffs’ challenge to the Commission’s find- 
ing relative to import volume. 

Respecting the volume criterion of the statute as an indicium of 
injury, the Commission is directed to “consider whether the volume 
of imports of the merchandise, or any increase in that volume, 
either in absolute terms or relative to the production or consump- 
tion in the United States, is significant”. 19 U.S.C. § 1677(7)C)G) 
(1982). 

The Commission collected and evaluated data on the absolute 
volume of imports of stainless steel plate from the United Kingdom 
and the proportion of the United States market captured by these 
imports (viz., market penetration). Upon the basis of such data, the 
Commission found that the absolute volume of imports of British 
stainless steel plate, on an annual basis, increased substantially in 
the last two full years covered by the investigation. Indeed, 1982 
imports of British plate rose to the highest point since 1970. USITC 
Pub. 1391, at A-57. The Commission further found that the abso- 
lute volume of imports and levels of market penetration by the im- 
ports are significant in terms of section 1677(7)(C\i). There can be 
no doubt that the Commission complied with the volume criterion 
in section 1677(7)(C)i) (1982). 

Plaintiffs advance the position that the Commission erred as a 
matter of commercial reality in making its analysis of import vol- 
umes on a calendar year basis and by not considering the most 
recent quarterly data on import volumes. 

The “Commercial reality” allegedly not considered by the Com- 
mission was that in 1980 Great Britain was affected by a nation- 
wide steel strike, the effects of which lasted throughout 1980 and 
into the first quarter of 1981. According to plaintiffs, during the 
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strike British exports to the United States “were virtually non- 
existent”, and in the first quarter of 1981, imports of British steel 
began returning to “normal levels’. Further, plaintiffs emphasize 
that prior to 1980, import volumes were suppressed by import 
quotas and a severe exchange rate imbalance in 1979. 

Predicated upon the foregoing “dislocations,” plaintiffs contended 
before the Commission and now urge before the Court that “import 
volumes should be measured against a benchmark that was unaf- 
fected by either the 1980 strike or the pre-1980 dislocations” (em- 
phasis by plaintiffs). Specifically, plaintiffs insist that had the Com- 
mission measured import volumes beginning with the second quar- 
ter of 1981, the Commission would have had a basis for finding that 
import volumes were not increasing within the meaning of 19 
U.S.C. § 1677(7)(C)\i), but in fact had decreased over the last four 
quarters (second quarter of 1982 to the first quarter of 1983). 

Assessing the significance of the volume of imports of stainless 
steel plate from the United Kingdom, the Commission observed 
(USITC Pub. 1391, at 15): 


Unlike sheet and strip, subsidized imports of plate from the 
United Kingdom play a significant role in the U.S. market and 
have caused material injury to the U.S. industry. Imports of 
plate decreased from 610 tons in 1979 to 273 tons in 1980 and 
then increased to 2,985 tons in 1981 and 3,607 tons in 1982. 
[Footnote omitted] Market penetration decreased from 0.4 per- 
cent in 1979 to 0.2 percent in 1980 and then increased to 2.5 
percent in 1981 and 3.4 percent in 1982. In 1982, the level of 
plate imports was the highest since 1970. 


The Court cannot agree with plaintiffs’ argument that the Com- 
mission erred regarding its findings of import volume. 

First, plaintiffs’ contention that the Commission overlooked its 
analysis of import volume is mistaken. Thus, USITC Pub. 1391 
states (at A-62, 63): 


From June 1976 to February 1980, imports of stainless steel 
sheet, strip, and plate, as well as other stainless steel products, 
were subject ot quantitative restrictions. These restrictions, as 
well as the 3-month strike against British Steel Corp. in early 
1980, may have suppressed the level of stainless steel imports 
from the United Kingdom during this period. However, im- 
ports of both stainless sheet and strip and of stainless plate in- 
creased from 1981 to 1982, by 9 and by 21 percent, respectively. 
Imports of sheet and strip continued their increase in January- 
March 1983, when they surpassed 50 percent of the entire pre- 
vious year’s imports (table 25). 


* * * * * * * 


Counsel for BSC [British Steel] suggested that the Commis- 
sion evaluate trends in quantitites of stainless steel sheet, 
strip, and plate imports from the United Kingdom not on a cal- 
endar-year basis, but from April to March because of lingering 
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effects of the 1980 strike in January-March 1981 (transcript of 
neering, p. 162). Such data may be examined in tables 31 and 


From the foregoing, it is obvious that the Commission understood 
the import volume methodology advocated by British Steel. 

Second, plaintiffs’ challenge to the Commission’s findings relative 
to import volume on the basis of the time frame of its analysis and 
the Commission’s reliance upon annual data is without merit. As 
mentioned, supra, plaintiffs insist that the Commission’s findings 
regarding import volume should have been guided not by the calen- 
dar-year data utilized by the Commission, but rather by a quarterly 
analysis of the most recent data available covering the second 
quarter of 1982 to the first quarter of 1983. 

A similar objection to the Commission’s approach was recently 
rejected in American Spring Wire Corporation, wherein the Court 
commented (8 Ct. Int’] Trade at —): 


In addition to criticizing the weight given by the ITC to vari- 
ous economic factors, plaintiffs challenge the time frame used 
in the agency’s analysis of the industry. They allege that the 
ITC “should have conducted its review on a quarterly basis, 
rather than a calendar year basis, in its material injury inves- 
tigation,’ and that it should have concentrated on the most 
recent quarters, i.e., the first three quarters of 1982. 

But the ITC is not required by statute to use any particular 
time frame for its analysis, although it generally focuses on 
annual time periods. At best, plaintiffs can point to excerpts 
from the legislative history indicating that data may be consid- 
ered on a quarterly basis. See H.R. Rep. No. 317, 96th Cong., 
1st Sess. 47-48 (1979) (quarterly analysis of increases in market 
penetration is appropriate in some investigations of threat of 
material injury). This is hardly a mandate for quarterly analy- 
sis on demand of petitioners. [Emphasis added.] 


Continuing, the Court stated: 


Plaintiffs have failed to demonstrate that the ITC’s use of its 
standard annual analysis constituted error. Plaintiffs’ prefer- 
ence for quarterly analysis (with the accent on more recent 
quarters) is based, apparently, on a decline in certain trends 
toward the close of the time period analyzed by the ITC. How- 
ever, it was reasonable for the ITC to rely on its customary 
annual analysis since the investigations showed considerable 
fluctuation in quarter-by-quarter data, analysis of which would 
distort significant longer term trends. 


Hence, notwithstanding plaintiffs’ analysis of the effect of the 
import quotas and 1980 strike, the Court cannot conclude, in light 
of the long term trend, that the Commission’s methodology respect- 
ing import volume was incorrect. It is true the Commission had 
data which showed that import volumes of stainless steel plate 
from the United Kingdom decreased substantially in the most 
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recent twelve month period encompassed by the investigation 
(April 1982 to March 1983) as compared with the previous twelve 
month period (April 1981 to March 1982). But, such recent short 
term downtrend from a high level of imports does not, as a matter 
of law, negate the significance of the increasing absolute volume of 
imports on a long term basis. This is particularly the case here 
where the record shows that consumption declined substantially 
between 1978 and 1982, and import penetration levels (ratios of im- 
ports to total United States consumption) increased sharply in 1981 
and 1982. See USITC Pub. 1391 at 15. The administrative record 
also shows that total stainless steel plate imports from the United 
Kingdom, which declined in 1979 and 1980, began to increase in 
1981 and reached a five year high in 1982. In point of fact, the 
volume of stainless steel plate imports from the United Kingdom 
rose by thirty-five percent between 1978 and 1982. Indeed, British 
Steel accounts for approximately ninety-nine percent of the im- 
ports from the United Kingdom covered by the Commission’s inves- 
tigation. A.R. (Pub.) 55 at 16 n. 60. 

Further, intervenors point out that: (1) the decline in plate im- 
ports that plaintiffs attribute to the 1980 strike, in fact, began in 
1979, one year prior to the strike; and (2) the quarterly levels of 
imports after the strike (viz., in 1981 and 1982) were generally sig- 
nificantly higher than pre-strike quarterly levels. Consequently, as 
stressed by intervenors, it appears that the strike fails to fully ex- 
plain the sharp 1982 increase in volume of imports. The Court also 
agrees with intervenors that whatever the reason for the increase 
in imports, the record shows that annual imports of British plate 
in 1981 and 1982 reflected substantial increases over all the preced- 
ing years as far back as 1970. 


V. Price Undercutting 


Turning to the price criterion for determining material injury 
that is in dispute, the statute directs the Commission, in evaluating 
the effect of imports on prices, to consider whether ‘“‘there has been 
significant price undercutting by the imported merchandise as com- 
pared with the price of like products of the United States’. 19 
U.S.C. § 1677(7)(C\ii) (1982). 

In its decision (USITC Pub. 1391 at 15) the Commission found: 


Imports of plate from the United Kingdom undersold the do- 
mestic products in all four specifications for which BSC [Brit- 
ish Steel] provided data. [Footnote omitted.] Underselling oc- 
curred throughout 1980-1982 with the exception of one quarter 
in one specification. [Footnote omitted.] 

The Commission contacted eight firms which had purchased 
British plate and one firm which stated that it had used a 
price quote from BSC to negotiate a more favorable price from 
a U.S. producer. [Footnote omitted.] Four firms gave price as 
the primary reason for purchasing British plate. Two other 
firms stated that favorable credit terms or the availability of a 
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refund of duties on its own exports were the reason for its pur- 
chase. One firm stated that the primary reason that it pur- 
chased British plate was the availability of smaller tonnage 
orders without paying a premium. [Footnote omitted.] 


Pub. 13891, at A-63, also notes: 


Counsel for BSC introduced the concept of cost of purchase 
vs. purchase price in connection with the lead-time for BSC’s 
sales, maintaining that other costs associated with its long 
leadtimes offset the lower price of the BSC steel. [Footnote 
omitted.] Petitioners counter by questioning why any firm 
would pay more to receive delivery later. [Footnote omitted.] 

As urged before the Commission, plaintiffs argue here that spe- 
cial costs incurred by customers due to the long leadtime in plac- 
ing orders offset the effect of the admittedly lower prices at which 
the British stainless steel plate was sold in the United States, and 
hence the imports did not “undercut” the domestic product within 
the meaning of the statute. 

The Court cannot agree with plaintiffs’ cost methodology. 

First, 19 U.S.C. § 1677(7)(C\iiD, which requires the Commission 
to consider whether “there has been significant price undercutting 
by the imported merchandise as compared with the price of like 
products of the United States” focuses solely on prices and does not 
mandate any cost analysis or adjustment of prices for cost factors 
respecting the purchase of the imported product. Ignoring the plain 
language of the statute, which as mentioned above focuses solely 
on actual prices, plaintiffs’ attempt to extrapolate fictitious 
“prices” by utilizing a cost adjustment factor. The short answer is 
that the statute does not authorize such adjustment of prices. 

Second, the so-called “costs” associated with the long leadtime 
(roughly four months) for deliveries from British Steel would, of ne- 
cessity, vary from customer to customer and from time to time de- 
pending upon a multitude of varying subjective intangibles such as 
the desirability of quick delivery on short notice, the efficiency of 
the customer’s warehousing and inventory control, the ability of a 
customer to anticipate its future needs, the probability of changes 
in need for stainless steel plate during the lag period, and possible 
carrying charges. Plainly, the statute does not contemplate an ad- 
justment to actual selling prices for the cost factors cited by plain- 
tiffs, which at best would be subject to rough estimates or outright 
speculation. Even on the basis of an estimate, however, the record 
indicates that British Steel’s prices were below that level allegedly 
required to meet competition. Thus, as noted in defendants’ memo- 
randum, at 14-15, the one purchaser who estimated the necessary 
discount to compensate for additional leadtime bought British 
plate well below even that price. A.R. (Conf.) 11 at A-129. 
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VI. The Alleged Absence of Correlation Between Increasing 
Volume of Imports and Price Depression 


To support its contention that the subject imports were not the 
cause of price depression experienced by the domestic industry, 
plaintiffs rely on a correlation analysis submitted to the Commis- 
sion. Tr., May 4, 1983, at 163-65 (A.R. List No. 1, Document Nos. 40 
and 41). According to plaintiffs, the correlation analysis shows that 
at times when United States prices were declining, British imports 
were also declining; conversely, when United States prices were in- 
creasing, it was in those periods that British imports were increas- 
ing. Essentially, plaintiffs insist that the absence of correlation be- 
tween declining United States prices (price depression) and the 
volume of British imports establishes conclusively that the imports 
were not the cause of the price depression. 

Counsel for the Commission, however, points up that plaintiffs’ 
analysis incorrectly assumes that the British imports were the sole 
factor relevant to the price depression experienced by the United 
States industry, when in fact the British imports were only one of 
many factors affecting the price decline, such as the decline in con- 
sumption and the effect of other imports. 

The Court agrees with the contention of the Commission that an 
absence of a direct correlation between price depression and the 
volume of imports does not necessarily exonerate the imports as a 
causal factor of the price depression. The statute’s causation pre- 


requisite to an affirmative injury determination is satisfied if the 
subsidized imports contribute, even minimally, to the conditions of 
the domestic industry, and the Commission is precluded from 
weighing the causes of injury. Thus, S. Rep. No. 249, 96th Cong., 
1st Sess. 57 (1979) states: 


Current law does not, nor will section 705, contemplate that 
the effects from the subsidized imports be weighed against the 
effects associated with other factors (e.g., the volume of prices 
of nonsubsidized imports, contraction in demand or changes in 
patterns of consumption, trade restrictive practices of and com- 
petition between the foreign and domestic producers, develop- 
ments in technology, and the export performance and develop- 
ment and productivity of the domestic industry) which may be 
contributing to overall injury to an industry. Nor is the issue 
whether subsidized imports are the principal, a substantial, or 
a significant cause of material injury. Any such requirement 
has the undesirable result of making relief more difficult to 
obtain for industries facing difficulties from a variety of 
sources; such industries are often the most vulnerable to subsi- 
dized imports. [Emphasis added. ] 


See also H.R. Rep. NO. 96-317, 96th Cong., lst Sess. 47 (1979). As 
the legislative history makes clear, imports from a particular coun- 
try need not be the sole or even principal cause of material injury, 
but need only be a contributing cause. Since the test of causation is 
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whether the imports from a particular country are contributing to 
the injury being suffered by the domestic industry, plaintiffs’ corre- 
lation analysis is flawed due to the fact that a significant volume of 
imports can contribute to price depression, whether that volume 
happens to be increasing or decreasing during a particular period 
of time. 

The Court finds there is substantial evidence that the significant 
volume of imports of stainless steel plate from the United Kingdom 
was a contributing factor to the price depression experienced by the 
domestic industry. 

While the alleged absence of correlation between increased 
volume of imports and declining prices does not alone negate that 
material injury to the industry in the United States is not causally 
related to the imports, the Court notes that the domestic industry 
provided the Commission with an analysis of import volumes, 
lagged for one quarter,* compared to domestic prices. This analysis 
indicates a positive relationship between increases in imports and 
domestic price declines, particularly in late 1981 and early 1982. 
Again, as noted by intervenors, “during the year 1982—when im- 
ports were at their highest level ever—domestic stainless steel 
plate prices dropped in certain quarters to levels below any quarter 
in 1980 or 1981.” Petitioners’ Final Posthearing Brief, A.R. (Pub.) 
45 at 3-4. 


VII. Commission’s Failure to Address Plaintiffs’ Arguments in its 
Decision 

Plaintiffs contend that the Commission’s determination cannot 
be supported by substantial evidence because the Commission 
failed to address plaintiffs’ defenses, main contentions and evi- 
dence. 

Respecting the Commission’s consideration of plaintiffs’ evidence, 
“TaJbsent some showing to the contrary, the Commission is pre- 
sumed to have considered all evidence in the record”. Rhone Pou- 
lenc, supra. There has been no showing that plaintiffs’ evidence 
was not considered by the Commission. Plaintiffs, however, are ac- 
curate in stating that their main contentions were not disposed of 
by the Commission. The issue raised by plaintiffs is whether the 
Commission’s determination is unsupported by substantial evidence 
or contrary to law for that reason. The Court concludes that plain- 
tiffs’ argument is without merit. 

While there can be little doubt that it would be helpful to the 
parties and to the Court if the Commission were to specifically ad- 
dress the main contentions of the parties, it cannot be said that the 
law imposes such a requirement on the Commission. Congress has 
spoken on the matter of the content of the Commission’s notice of 
determination in its injury investigation. Under 19 U.S.C. 


3 According to intervenors (brief at 8), the time lag was used to approximate the four-month delivery lead 
time cited by British Steel, because the price effect on imports in the domestic market occurs at the time an 
order is placed, rather than at the date of delivery. 
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§ 1671d(d), the Commission in making its final determination is re- 
quired to disclose only the facts and conclusions of law upon which 
the determination is based. The statute imposes no requirement on 
the Commission that it respond to the arguments presented by the 
parties appearing before it. In the present case, the Court finds 
that the Commission, notwithstanding that it did not specifically 
dispose of plaintiffs’ arguments, made an adequate statement of 
reasons in its report that discussed the facts upon which the deter- 
mination was predicated and that addressed the statutory criteria 
of injury relied upon. In short, the basis for the Commission’s af- 
firmative determination, factually and legally, is clear. The control- 
ling statute does not require more. 

In Pasco Terminals, Inc. v. United States, 83 Cust. Ct. 65, 85-86, 
C.D. 4828, 477 F. Supp. 201, 218-19, aff'd 68 CCPA 8, C.A.D. 1256, 
634 F.2d 610 (1980), the plaintiff urged a position similar to that 
taken here by British Steel, and the Court rejected the argument 
on the ground that the then applicable statute (19 U.S.C. § 160(a)) 
contained no requirement that the Commission respond to the par- 
ties’ contentions in its statement of reasons. As in Pasco, the perti- 
nent statute here (19 U.S.C. § 1671(d)) contains no requirement that 
the Commission must rule on the arguments presented by the par- 
ties appearing before it. 

To the extent that the precedents cited by plaintiffs in their 
reply brief at 3 and at oral argument (on July 25, 1984) held that a 
particular agency was required to respond to the parties’ conten- 
tions,* such cases are inapposite here where a statute specifically 
governs the content of the Commission’s notice of determination, 
and where the Commission’s notice of its findings of fact and con- 
clusions of law are in compliance with the statute. Moreover, while 
plaintiffs’ specific contentions concerning the issues of import 
volume, price undercutting and price depression were not expressly 
addressed by the Commission, its findings and conclusions are clear 
on those aspects of its investigation. 

SCM Corp. v. United States, 84 Cust. Ct. 227, C.R.D. 80-2, 487 F. 
Supp. 96 (1980), relied upon by plaintiffs, is plainly distinguishable. 
In SCM, the Commission failed to provide reasons for its principal 
conclusions and the action was remanded for further explanation. 
That situation is not presented here where the Commission meticu- 
lously explained the basis for its determination. 


VIII. Conclusion 


In its investigation respecting imports of stainless steel plate 
from the United Kingdom, the Commission found that the domestic 
producers were clearly experiencing material injury. Nonetheless, 
in accordance with the statute, the Commission was required to de- 


* See Argo-Collier Truck Lines Corp. v. United States, 611 F.2d 149, 152 (6th Cir. 1979); Pitre Bros. Transfer, 
Inc. v. United States, 580 F.2d 140, 148 (5th Cir. 1978); Humboldt Express, Inc. v. Interstate Commerce Commis- 
sion, 567 F.2d 1134, 1137 (D.C. Cir. 1977); and Natural Resources Defense Council, Inc. v. United States Nuclear 
Regulatory Commission, 547 F.2d 633, 646 (D.C. Cir. 1976). 
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termine whether such injury was “by reason of” the subsidized im- 
ports in question. In this connection, the Commission properly rec- 
ognized that there were many causes of injury to the domestic in- 
dustry other than the subsidized British imports, but that it was 
precluded from weighing causes of injury. The Court finds that the 
Commission properly applied the relevant statutory criteria in its 
determination, and that the administrative record contains sub- 
stantial evidence showing the subsidized imports were a contribut- 
ing cause to the condition of the domestic industry. The Court con- 
cludes, therefore, that the statutory requirement of a causal link 
between the subsidized imports and the material injury experi- 
enced by the domestic industry has been satisfied. 

For the foregoing reasons, the Commission’s determination that 
imports of stainless steel plate from the United Kingdom have 
caused material injury to an industry in the United States is af- 
firmed. Accordingly, this action is dismissed. 


JUDGMENT 


BRITISH STEEL CORPORATION AND BRITISH STEEL CORPORATION, 
INC., PLAINTIFFS v. UNITED STATES OF AMERICA, UNITED STATES 
INTERNATIONAL TRADE COMMISSION, DEFENDANTS, ALLEGHENY 
LUDLUM STEEL CORPORATION; ARMCO INC.; CARPENTER TECHNOL- 
OGY CORPORATION; CRUCIBLE MATERIALS Group, CoLT INDUs- 
TRIES, INc.; EASTERN STAINLESS STEEL COMPANY; GUTERL SPE- 
CIAL STEEL CORPORATION; JESSOP STEEL COMPANY; JONES AND 
LAUGHLIN STEEL INCORPORATED; REPUBLIC STEEL CORPORATION; 
UNIVERSAL-CycCLops SPECIALTY STEEL Division, CycLops CoRPO- 
RATION; WASHINGTON STEEL CORPORATION; AND THE UNITED 
STEEL-WORKERS OF AMERICA, AFL/CIO-CLC, DEFENDANTS-INTER- 
VENORS 


Court No. 83-7-01040 


BERNARD NEwMaN, Senior Judge. 

This case having been duly submitted for decision and the Court, 
after due deliberation, having rendered a decision herein; now, in 
conformity with said decision, 

Ir 1s HEREBY ORDERED, ADJUDGED, AND DECREED: that the deter- 
mination by the United States International Trade Commission 
that “an industry in the United States is materially injured by 
reason of imports of stainless steel plate from the United Kingdom 
(investigation No. 701-TA-196 (Final)) which had been found by the 
Department of Commerce to be subsidized by that Government” (48 
Fed. Reg. 27454 (June 15, 1983)) is affirmed. Accordingly, this 
action is dismissed. 

Dated at New York, N.Y., August 6, 1984. 
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(Slip Op. 84-93) 


SmitH CorRONA Group, SCM CoRPORATION, PLAINTIFF Uv. THE 
UNITED STATES DEFENDANT, AND BROTHER INDUSTRIES, LTD., AND 
BROTHER INTERNATIONAL CORPORATION, INTERVENORS 


Court No. 84-1-00046 


(Dated August 7, 1984) 
Before REsTANI, Judge. 


[Defendant-intervenors’ motion to dismiss for lack of subject matter jurisdiction is 
denied.]} 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, and James R. 
Cannon, Jr.), for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch, and Velta A. Melnbrencis, for defendants. 

Tanaka, Walders & Ritger (H. William Tanaka and Lawrence R. Walders), for de- 
fendants-intervenors. 


Opinion and Order 


REsTANI, Judge: Defendants-intervenors, Brother Industries, Ltd. 
and Brother International Corporation (“Brother’’),! move pursu- 
ant to Rule 12(b\(1) to dismiss plaintiff's action for review of a De- 
cember 16, 1983 letter ruling in which the United States Depart- 
ment of Commerce Department (“Commerce”) decided to exclude 
the Brother EP-20 personal electronic printer (“EP 20”) from the 


scope of an antidumping duty order on personal electronic type- 
writers (“PETS”). Plaintiff, Smith Corona Group of SCM Corpora- 
tion (“SCM”), a domestic manufacturer of PETS, Instituted this 
action on January 13, 1984, predicating subject matter jurisdiction 
on section 516A(a\(2)(B\(iii) of the Tariff Act of 1930, as amended, 19 
U.S.C. § 1516a(a)(2)(B)Gii) (1982) and 28 U.S.C. § 1581(c) (1982), and 
alternatively upon 28 U.S.C. § 1581(i) (1982) and 5 U.S.C. §§ 701-706 
(1982). 

In this motion Brother challenges the existence of subject matter 
jurisdiction which would support judicial review of the disputed de- 
cisions. Defendant United States asserts that there is jurisdiction 
under 28 U.S.C. § 1581(i). 


Facts 


On April 9, 1979 SCM filed a dumping petition with the United 
States Department of the Treasury alleging the sale of PETS from 
Japan at less than fair value.2 On May 9, 1980, Commerce pub- 
lished an antidumping order regarding PETS from Japan.* On 
March 16, 1981, Commerce published a notice of intent to conduct 
administrative reviews of certain antidumping findings and orders 
pursuant to section 751 of the Tariff Act, as amended 19 U.S.C. 


1 “Brother” will designate both defendant-intervenors unless otherwise noted. 
2 Notice of initiation of investigation was published on May 18, 1979 at 44 Fed. Reg. 29191 (May 18, 1979). 
3 Commerce’s antidumping order on PETS from Japan was published at 45 Fed. Reg. 30618 (May 9, 1980). 
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§1675 (1982),4 after which Commerce began a series of annual re- 
views (“751 reviews”) concerning PETS exported by various Japa- 
nese producers.® In these 751 reviews, Commerce considered wheth- 
er certain Brother models other than the EP-20 were within the 
scope of the antidumping duty order. 

On June 29, 1982, Brother requested a ruling from Commerce 
that their product model EP-20 was not covered by the outstanding 
antidumping duty order covering PETS from Japan. Brother at- 
tached to its request a ruling by Customs ® Holding that for pur- 
poses of classification, the EP-20 would not be considered a type- 
writer, but rather, would be classifiable under a tariff provision for 
calculating machines because it contained a calculating function. 
On July 7, 1982, Commerce responded by issuing a letter to Broth- 
er’s counsel in which it held the model EP-20 to be “outside the 
scope of the antidumping duty order on [PETS] from Japan.” Com- 
merce issued its decision based upon a description of the EP-20 and 
Customs Service Ruling 803148, which Brother had attached to its 
letter requesting a Commerce ruling relating to the EP-20. 

After discovery of Commerce’s July 7, 1982 letter 7 counsel for 
SCM requested on June 2, 1983 that Commerce re-open the issue of 
whether the EP-20 is within the scope of the outstanding anti- 
dumping duty order and permit submission of evidence and written 
views concerning the EP-20.8 On July 13, 1983, plaintiff submitted 
its written request for reconsideration of the decision by Commerce 
that the EP-20 was excluded from the outstanding dumping order. 
In its written submission, plaintiff specifically requested that Com- 
merce consider the subject issue within the context of the then on- 
going 751 review.® 

Despite SCM’s request, and despite the fact that the agency had 
considered the issue of coverage of the outstanding order with re- 
spect to several other machines in the context of 751 review pro- 
ceedings, it did not issue the ruling on the EP-20 in the context of 
the then ongoing 751 review, which ruling has since been pub- 
lished.!° 


* Notice of intent to conduct administrative reviews was published at 46 Fed. Reg. 16921 (March 16, 1981). 

5 See 46 Fed. Reg. 23278 (April 24, 1981); 47 Fed. Reg. 31913 (July 23, 1982); and 47 Fed. Reg. 43992 (October 5, 
1982). 

® Customs’ ruling concerning classification of the Brother EP-20 is dated June 9, 1982 and is numbered 
803148. 

7 Plaintiff's counsel discovered Borther’s request and Commerce’s ruling in May of 1983 in the Public File 
maintained by Commerce where it had been placed. SCM asserts that it was entitled to service of Brother's 
request for the ruling at issue and of Commerce’s responsive letter ruling pursuant to 19 C.F.R. § 353.46 (1983). 
Because this issue bears solely upon the question of plaintiffs timeliness in bringing this action—which we per- 
ceive to present no problem—we need not address it. 

8 Plaintiff's Exhibit C to its complaint, a memorandum to file from the casehandler at Commerce, memorial- 
izes plaintiff's request for reconsideration and permission to comment. 

® Intervenor indicates that such a ruling would have been inappropriate. It alleges that the EP-20 was not 
imported until after the period covered by that review, April 21, 1980 to May 20, 1981. 

10 On February 24, 1983, Commerce published notice in the Federal Register of the results of its 751 review of 
the subject antidumping duty order with respect to two foreign manufacturers, and with respect to whether 
models 8300 and 9300 manufactured by Brother were within the scope of the antidumping order. See 48 Fed. 
Reg. 7768-71. The period of investigation by Commerce was stated therein to have been January 4, 1980 through 
April 30, 1981. 

Continued 
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Thereafter, on September 30, 1983, plaintiff submitted additional 
evidence concerning the scope of the dumping order with respect to 
the EP-20.!! Rather than holding its ruling on the issue until issu- 
ance of a determination in the May 1981—May 1982 751 review,? 
Commerce issued a letter ruling on December 16, 1983, in which it 
reaffirmed its decision to exclude the Brother EP-20 from the scope 
of the antidumping duty order. 


Jurisdiction 


Plaintiff has the burden of demonstrating that jurisdiction exists. 
McNutt v. General Motors Acceptance Corporation, 298 U.S. 178, 
188-89 (1936) cited with approval in United States v. Biehl, 3 CIT 
158, 160, 5389 F.Supp. 1218, 1220 (1982); see also Vivatar Corporation 
v. United States, 7 CIT —, Slip Op. 84-37 at 3 (April 4, 1984); 718 
Fifth Avenue Corporation v. United States, 7 CIT —, Slip Op. 84-39 
at 3 (April 13, 1984). For the following reasons, we find that SCM 
has met its jurisdictional burden. 

The parties are in agreement that 516A(a)(2)(B)(iii) of the Tariff 
Act of 1930, as amended, 19 U.S.C. 1516a(a)(2)(B)(ii) (“§ 516A”) does 
not support subject matter jurisdiction in this matter. The contest- 
ed letter is not a determination reviewable under § 516A because 
neither the decision nor a notice thereof has been published, and 
because the decision was neither made in nor directly or impliedly 
incorporated into a 751 review determination under 19 U.S.C. 
§ 1675(a). Consequently, the decision cannot be challenged in this 
court pursuant to § 516A. Compare Smith-Corona Group, Consumer 
Products Division, SCM Corporation v. United States, 1 CIT 89, 507 
F.Supp. 1015 (1980). The end result is simply that, since Com- 
merce’s decision is not reviewable under § 516A, 28 U.S.C. § 1581(c) *° 
does not provide this court with jurisdiction. 

In contrast, the court finds that jurisdiction of this action is sup- 
ported by plaintiff's alternative basis, ie. 28 U.S.C. § 1581(i).14 
Brother argues that the letter at issue is not reviewable pursuant 
to 28 U.S.C. § 1581(i) because it is a “preliminary administrative 
action” which “will be, directly or by implication, incorporated in 
or superseded by” a 751 review determination. Brother relies on 
language from a House Committee Reports,!5 on various cases in 


On September 9, 1983, Commerce published notice in the Federal Register of the results of its final determina- 
tion in the 751 review of the antidumping order covering PETS from Japan manufactured by Brother Industries, 
Ltd. entered during the period April 21, 1980 through May 20, 1981. See 48 Fed. Reg. 40761, which is the subject 
of Consolidated Court Nos. 83-10-01436 and 83-10-01522. 

11 Brother responded by letter dated July 8, and July 18, 1983, as amended July 21, 1983. 


12 The preliminary determination in that 751 review concerned, and upon publication should include, rulings 
on whether each of 17 different model typewriters are included in the scope of the antidumping duty order. 
Neither Government defendant nor intervenor has objected to the assertion that the EP-20 is not one of those 
machine models to be considered. 

13 28 U.S.C. § 1581(c) provides: 

(c) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced under 
section 516A of the Tariff Act of 1930. 

145 U.S.C §§ 701-706, the Administrative Procedure Act (“APA”) does not provide a basis for jurisdiction 
where none exists otherwise. Califano v. Sanders, 430 U.S. 99 (1977). But we understand plaintiff to allege juris- 
diction on the basis of the APA only in conjunction with 28 U.S.C. § 1581(i). 

15 The House Report upon which Brother relies states: 

Continued 
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which section 1581(i) jurisdiction was found to be inappropriate, !® 
and on distinctions it attempts to draw between those cases in 
which section 1581(i) successfully served as a basis for subject 
matter jurisdiction and the present case. 

The facts before us present an appropriate case for subject 
matter jurisdiction under section 1581(i). As government counsel 
points out, since Commerce has decided that the EP-20 is outside 
the scope of the outstanding dumping order covering PETS from 
Japan,'7 the agency is not including the EP-20 in its proceedings 
to review that order and is not ordering the Customs Service to 
suspend the liquidation of entries of the EP-20 pending the publi- 
cation of any 751 review determination. It is true that the question 
of a dumping order’s scope may be treated in 751 review proceed- 
ings. See, e.g., Diversified Products Corp. v. United States, 6 CIT —, 
572 F.Supp. 883 (1983). However, the specific decision challenged 
here in all likelihood will not be considered by Commerce in a 751 
review, so that there will not be a determination reviewable under 
§ 516A.18 

Because the parties agree that § 516A, as amended does not pro- 
vide jurisdiction in the present case, and since plaintiff is left with 
an action concerning a final Commerce decision which relates to an 
antidumping order, which decision should be reviewable but which 
is not and will not be judicially reviewable by the traditional 
method, the court’s broad residual jurisdiction under 28 U.S.C. 
§ 1581() may be invoked. See Sacilor Acieries at Laminoirs de Lor- 
raine v. United States, 3 CIT 191, 198, 542 F.Supp. 1020, 1023 (1982), 
(“the specific grant in section 1581(c) of jurisdiction over actions 
commenced under section 516A of the Tariff Act of 1930, that is to 
say, those reviews specially provided for at various stages of the ad- 
ministration of the antidumping and countervailing duty laws, does 
not preclude jurisdiction over other actions which can arise from 
those laws * * *”’). In addition, the Court of Appeals for the Feder- 
al Circuit also has recognized the principle that § 516A is not the 
exclusive remedy for all grievances arising from the administration 
of the antidumping law. Royal Business Machines, Inc. v. United 
States, 69 CCPA 106, 669, F.2d 692, 701 (1982) (citing H.R. Rep. No. 
1235, 96th Cong., 2d Sess. 33, 47, 48 (1980) (Subsection (i)(4) [of 28 


The Committee intends that any determination specified in Section 516A of the Tariff Act of 1930, or any 
preliminary administrative action which, in the course of ae will be, directly or by implication, 
incorporated in or superseded by any such determination, is reviewable exclusively as provided in Section 


516A. 
H.R. Rep. 1235, 96th Cong., 2d Sess. 48 (1980). 

16 These cases are distinguishable on their facts. For example, in Haarman & Reimer Corporation v. United 
States, 1 CIT 148, 509 F. Supp. 1276 (1981), the determination involved was to be incorporated in or superseded 
by a late determination specifically reviewable under § 516A. In Haarman & Reimer, the ITA was by statute 
required to include the particular determination for which plaintiff sought review in its final determination 
with respect to “critical circumstances.” 

17 The scope of the original antidumping order was defined by reference to Customs tariff classification cate- 
gories. The Customs Service has ruled that the EP-20 does not fall into these categories. 

18 Besides Commerce’s previous letter rulings themselves and the government’s statement that Commerce will 
not be reviewing the decision at issue in any future 751 review, the fact that Brother’s request for a ruling on 
the EP-20 and Commerce’s response were not served upon plaintiff in accordance with Commerce regulations 
provides additional evidence that these written views were never “intended to be considered in connection with 
a proceeding.” See 19 C.F.R. § 353.46. 
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U.S.C. § 1581] makes it clear that “the court is not prohibited from 
entertaining a civil action relating to an antidumping or counter- 
vailing duty proceeding so long as the action does not involve a 
challenge to a determination specified in section 516A of the Tariff 
Act of 1930.”)). Royal Business Machines dealt with § 1581(i) juris- 
diction in the case of a challenge to a determination of the scope of 
an antidumping order. The court found the determination not re- 
viewable because the merchandise at issue was specifically refer- 
enced in the final determination of the agency. Therefore, the ap- 
pellant should have challenged the scope determination by proper- 
ly seeking review of the original antidumping determination under 
§ 516A instead of requesting clarification of scope and then seeking 
review of the agency’s clarifying decision under § 1581(i). But in ad- 
dressing § 1581(i) jurisdiction, the court stated at 669 F.2d 702, 
“unless there is an express factual finding or legal conclusion with 
respect to the scope of the antidumping duty order (‘description of 
the merchandise involved’), section 516A would not preclude an 
action based on section 1581(i).” 1° 

Here, no such specific finding was made in a previous determina- 
tion reviewable under § 516A. As admitted by intervenor EP-20’s 
were not even imported during the periods covered by such deter- 
minations. Furthermore, it is extremely unlikely that Commerce 
might include or incorporate the specific decision challenged here 
in a future 751 review determination since Commerce has issued 
two letter rulings, foreclosing the expansion of the dumping order’s 
coverage. See also footnote 18, supra. Moreover, Commerce is under 
no apparent obligation to include the present decision in any 
future review.2° Cf. Haarman & Reimer Corporation v. United 
States, 1 CIT 148, 509 F.Supp. 1276 (1981); see footnote 16, supra. It 
would be grossly unfair if plaintiff's opportunity for judicial review 
of a matter with present injury potential rested upon the remote 
possibility of particular action by Commerce officials. Congress 
could not have intended this result. 

Consequently, Commerce’s decision regarding the EP-20 may be 
considered a final agency action which an aggrieved person may 
challenge pursuant to 28 U.S.C. § 2631(i) (which references the 
APA) through an action instituted pursuant to 28 U.S.C. § 1581(i), 
as plaintiff has done here. 

Although plaintiff has not alleged, nor has any other party re- 
ferred to, any specific jurisdictional subsection under section 
1581(),2!_ we note that jurisdiction exists as provided in section 


19 See Ceramica Regiomontana, S.A. v. United States, 5 CIT —, 557 F.Supp. 596 (1983) for an example of a 
— type of determination which was found to be outside § 516A but was nonetheless found to be reviewa- 


te Neither the reference to Customs tariff categories in the original antidumping order here nor continued 
reference to such categories in a future determination amount to the specific finding discussed in Royal Business 
Machines that would preclude § 1581(i) jurisdiction. 
21 28 U.S.C. § 1581(i) provides in relevant part: 
@ In addition to the jurisdictional conferred upon the Court of International Trade by subsections (a)-(h) 
of this section * * *, the Court of International Trade shall have exclusive jurisdiction of any civil action 
Continued 





DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE _ 43 


158104) as this subsection relates to sections 1581(c)?? and to 
1581(i)(2).2% 

For these reasons, SCM has met its jurisdictional burden, and 
Brother’s motion to dismiss for lack of subject matter jurisdiction is 
denied. 

Dated: New York, New York, this 7th day of August 1984. 


ERRATA 


The following party is to be added to the list of attorneys 
in Slip Op. 84-84, published on page 71 of the Customs BuL- 
LETIN, Vol. 18, No. 31, dated August 1, 1984: 


Donovan, Leisure, Newton & Irvine (Pierre F. de Ravel d’Esclapon of counsel) as 
amicus curiae for Sacilor, Acieries et Laminoirs de Lorraine. 


commenced against the United States, its agencies, or its officers, that arises out of any law of the United 
States providing for— 
(1) revenue from imports or tonnage; 
(2) tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other than the 
raising of revenue; 
(3) embargoes or other quantitative restrictions on the importation of merchandise for reasons other 
than the protection of the public health or safety; or 
(4) administration and enforcement with respect to the matters referred to in paragraphs (1)-(3) of 
this subsection and subsections (a)-(h) of this section. 
22 See footnote 13, supra. 
23 See footnote 21, supra (§ 1581(i) (2)). 
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plated with gold) 

25%, 23.1%, 
21.3%, or 19.4% 

Item 657.35 
(merchandise 
marked “B” 
brass c.v.) .6¢ Ib. 
plus 7.5%, 7.4%, 

7.0% or 6.7% 

Item 657.25 
(merchandise 
marked “B” 
steel c.v.) 9.5%, 

9.0%, 8.6% or 
8.1% 

Item 656.20 
(merchandise 
marked “B” 
coated or plated 
with palladium) 

16%, 14.9%, 
13.9% or 12.8% 


New York 
Electronic LCD watches 
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JUDGE & 
DECISION 

DATE OF PLAINTIFF COURT NO. 
NUMBER DECISION ——mxanmer | cour. 


P84/255 Restani, J. E. Gluck Corp. 83-1-00011 
August 2, 1984 





“assesse0 [m_] 
Item No. and Rate | Item No. and Rate 


Item 715.05 
(716.14/716.18) 
(modules) 720.24 
or 720.28 (cases) 
and 740.35 
(bands) Various 
rates 


Item 688.36 Executive Order 
(merchandise 12371, July 12, 
marked “A”) 1982 
5.5%, 5.38%, 

5.1% or 4.9% 

Item 656.25 
(merchandise 
marked “B” 
plated with gold) 

25%, 23.1%, 
21.3%, or 19.4% 

Item 647.35 
(merchandise 
marked “B” 
brass c.v.) .6¢ Ib. 
plus 7.5%, 7.4%, 

7.0% or 6.7% 

Item 657.25 
(merchandise 
marked “B” 
steel c.v.) 9.5%, 

9.0%, 8.6% or 
8.1% 

Item 656.20 
(merchandise 
marked “B” 
coated or plated 
with palladium) 

16%, 14.9%, 
13.9% or 12.8% 


PORT OF ENTRY AND 
MERCHANDISE 


New York 
Electronic LCD watches 
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Restani, J. E. Gluck Corp. 
August 2, 1984 





em 715.05 
(716.14/716.18) 
(modules) 720.24 
or 720.28 (cases) 
and 740.35 
(bands) Various 
rates 


Executive Order 
12371, July 12, 
1982 


Item 688.36 
(merchandise 
marked “A”) 
5.5%, 5.38%, 
5.1% or 4.9% 

Item 656.25 
(merchandise 
marked “B” 
plated with gold) 
25%, 23.1%, 
21.3%, or 19.4% 

Item 657.35 
(merchandise 
marked “B” 
braas c.v.) .6¢ lb. 
plus 7.5%, 7.4%, 
7.0% or 6.7% 

Item 657.25 
(merchandise 
marked “B” 
steel c.v.) 9.5%, 
9.0%, 8.6% or 
8.1% 

Item 656.20 
(merchandise 
marked “B” 
coated or plated 
with palladium) 
16%, 14.9%, 
13.9% or 12.8% 


New York 
Electronic LCD watches 
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— Date 3 COURT NO. 
ek re 


P84/257 E. Gluck Corp 83-2-00237 | Item 
~— 2, 1984 (716 

(mo 

or 
and 


rate 





SSESSED | HELD 
BASIS 
Item No. and Rate 


715.05 Item 688.36 Executive Order 
6.14/716.18) (merchandise 12871, July 12, 
odules) 720.24 marked “A” 1982 
720.28 (cases) 5.5%, 5.3%, 
d 740.35 5.1%, or 4.9% 
nds) Various | Item 656.25 
es (merchandise 
marked “B” 
plated with gold) 
25%, 23.1%, 
21.38%, or 19.4% 
Item 657.35 
(merchandise 
marked “B” 
brass c.v.) .6¢ lb. 
plus 7.5%, 7.4%, 
7.0% or 6.7% 
Item 657.25 
(merchandise 
marked “B” 
steel c.v.) 9.5%, 
9.0%, 8.6% or 
8.1% 
Item 656.20 
(merchandise 
marked “B” 
coated or plated 
with palladium) 
16%, 14.9%, 13.9 
or 12.8% 


PORT OF ENTRY AND 
MERCHANDISE 


New York 
Electronic LCD watches 
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Restani, J. Leisurecraft Products Ltd. 83-3-00370 
August 2, 1984 





5.05 
4/716.18) 


Item 688.36 Executive Order New York 
(merchandise 12371, July 12, Electronic LCD watches 
marked “A” 1982 
5.5%, 5.3%, 

5.1%, or 4.9% 

Item 656.25 
(merchandise 
marked “B” 
plated with gold) 

25%, 23.1%, 
21.38%, or 19.4% 

Item 657.35 
(merchandise 
marked “B” 
brass c.v.) .6¢ lb. 
plus 7.5%, 7.4%, 

7.0% or 6.7% 

Item 657.25 
(merchandise 
marked “B” 
steel c.v.) 9.5%, 

9.0%, 8.6% or 
8.1% 
Item 656.20 


(merchandise 
marked “B” 
coated or plated 
with palladium) 
16%, 14.9%, 
13.9% or 12.8% 
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JUDGE & 
DECISION DATE OF COURT NO. 


NUMBER DECISION 


Re, Co. J. Sunshine Products Co. 79-10-01496 
August 3, 1984 





GS 


PORT OF ENTRY AND 


Item No. and Rate MERCHANDISE 


Components United States v. Miami 
subjected to Mast Industries Shirts and pants 
buttonhole and/ Inc., 69 CCPA 47, 
or pocket slit C.A. 81-18, 668 F. 
qpecetions 2d 501 (1981) 
during the 
assembly process 
are properly 
classifiable 
under item 
807.00 and 
entitled to duty 
allowance 
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e United States 
national Trade 


tracts 


waisement Decision 


PORT OF ENTRY AND 
bl HELD VALUE BASIS MERCHANDISE 


Appraised values shown on | Agreed statement of facts | Various 
entry papers less addi- 


tion included in said ap- 
praised values to reflect 
currency revaluation 





Index 


U.S. Customs Service 


Treasury decision: Belgium and France added to list of nations, sec. 
4,94(b) CR amended 


54 


U. S. GOVERNMENT PRINTING OFFICE: 1984 0 - 448-317 
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